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WHAT  IS  DIVORCE? 

The  following  definition  of  Divorce  is  taken  from 

the  article  on  that  subject  in  the  Encyclopfedia  Britan- 

■nica  by  Lord  St.  Helier,   President  of  the  Probate 

Divorce  and  Admiralty  Division  of  the  High  Court 

in  England  from  1892  to  1905 : 

"The  ordinarily  accepted  meaning  of  divorce  is  the 
c*omplete  abrogation  of  the  marriage  relation  which 
carries  with  it  a  power  on  the  part  of  both  parties  to 
the  marriage  to  remarry  other  persons  or  each  other. 
Technically,  the  word  divorce  also  means  that  incom- 
plete .severance  not  involving  powers  to  remarry  and 
now  commonly  known  a.s  'judicial  separation.'  L^ss 
strictly,  divorce  is  also  sometimes  understood  to  in- 
clude judicial  declarations  of  nullity  of  marriage, 
which,  while  practically  terminating  the  marriage  re- 
lation, proceed  in  law  on  the  basis  of  the  marriage 
never  having  been  legally  established."  While,  there- 
fore, "judicial  separation"  may  be  technically  in- 
cluded in  the  meaning  of  the  word  "Divorce,"  it  is  not 
oommonly  so  used  or  understood. 


DIVORCE     IN     CANADA 


Introductory  Statement 

In  at.'C'ordanct'  with  the  insti'uetioiLs  of  the  Council. 
in  annual  meeting  assembled,  your  Comniiittee  on  the 
Family  lias  undertaken  a  .special  study  of  the  ques- 
tion of  Divorce,  the  collection  of  data  and  informa- 
tion thereon  being  entrusted  to  the  officials  of  the 
Council  rather  than  to  a  special  Sub-Comimittee.  The 
report  thus  ])rei)ared  has  received  the  careful  attention 
of  your  Committee  on  the  Family,  whose  findings  and 
recommendations  thereon  are  herewith  appended. 

The  study  has  comprised  particularly  a  study  of 
jthe  legislation  of  the  United  States  on  this  subject, 
and  the  growth,  prevalence  and  general  situation 
regarding  the  question  there.  The  study  has  also 
extended  to  the  laws  of  the  European  Countries,  on 
the  question,  and  to  such  statistical  information 
thereon  as  we  have  been  able  to  obtain  from  the  ex- 
hau.s»tive  studies  made  by  the  United  States  Bureau  of 
Statistics,  for  the  period  from  1867-1906.  "VVe  have 
also  obtained  such  information  from  England  as  could 
be  gathered  together  with  the  present  law  and  the 
terms  of  the  ^[atrimonial  Causes  Bill,  the  subject  of 
.so  much  debate  in  the  past  year. 

For  Canada  we  have  obtained  reports  of  all  di- 
vorces granted  hy  Parliament  since  Confederation 
or  by  the  Courts  in  tho.se  provinces  wherein  Courts 
are  located.  We  are  also  appending  detailed  infor- 
mation on  the  Divorce  laws  of  Canada  and  the 
Provinces  since  this  subject  was  much  debated  at 
the  last  Annual  ]\reeting. 

Since  the  laws  of  Canada  are  so  profoundly  af- 
fected by  tihe  teachings  and  attitude  of  the  Churches 
on  the  subject  we  have  decided  that  any  complete  re- 
port on  the  subject  mu.st  include  some  reference  to 
the  doctrinal  and  historical  attitude  of  the  various 
churches  of  Canada  on  this  .subject.  Accordingly 
this  statement  forms  the  concluding  section  of  the 

report.  C.  W. 
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Chapter  I 

DIVORCE     IN     ENGLAND 

I.  Historical  Introduction''^ 

When  considering  the  general  tendency  of  divorce 
in  the  older  countries  it  cannot  as  in  the  new  coun- 
tries be  studied  as  a  question  of  statutes  only,  but 
in  its  relation  to  the  history  of  social  custom  and  in- 
stitution. Attitude  to  Divorce  in  England  is  bound 
up  with  t'he  religious  history  of  the  Old  Country  and 
of  "Western  Europe. 

At  least  six  centuries  before  the  Christian  era  a 
system  of  divorce  at  will  existed  among  the  Qor- 
tynians,  a  Cretan  people  in  the  Mediterranean.  How- 
ever, such  heavy  money  penalties  accompanied  by 
recognition  of  property  rights  of  the  divorced  woman 
checked  loose  divorce.  In  an  early  civilization  the 
permanency  of  property  rights  has  always  affected 
the  recognition  of  marriage  ties. 

In  Greece  extreme  freedom  was  allowed  both  sexea 
in  divorce,  though  due  to  social  custom  which  kept 
the  woman  within  tlie  home,  she  did  not  frequently 
enter  the  divorce  tribunal.  Here,  too.  the  law  that 
upon  divorce  the  dowrj-  must  be  returned  proved  a 
very  effectual  check  on  too  great  freedom  of  di- 
vorce. 

In  Rome,  due  to  the  variation  in  the  marriage 
laws,  a  form  of  divorce  existed  very  early.  There 
four  types  of  marriage  existed,  in  three  of  which 
the  wife  went  into  the  husband's  family  and  into  his 
power.  In  these  forms  the  marriage  could  be  dis- 
solved by  a  formal  ceremony,  but  only  for  serious 
causes.  A  fonrth  and  less  formal  form  of  marriage 
w^hich  did  not  adopt  the  wife  into  the  family  gave 
the  father  power  over  the  offspring.  This  form  was 
the  form  used  largely  by  non-Romans  and  was  re- 
garded as  irregular  for  Romans  until  the  second 
Punic  war,  but  then  'became  common  and  was  given 
recognition.     The  Punic  Wars  brought  many  other 


'Summarized    from    the   Appendix   of    the    Royal    Commission    Report. 
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peoples  to  Rome,  and  changing  social  customs,  until 
in  170  H.  ('.  all  divorce  jurisdiction  was  removed 
from  the  Family  Council  and  put  under  a  Council  of 
Morals.  Roman  history  recounts  a  steady  decad- 
ence of  j)ul)lic  morals,  which  the  lex  Julia  et  Papia 
Poppoea  at1em|itc(l  to  check  hy  illlIl0^in<.'•  heavy 
money  p<'naltie.s  on  divorce  and  granting  it  only 
after  most  detailed  formalities,  including  the  evi- 
dence of  seven  witnesses.  At  this  time  the  laxit^  of 
society  had  reached  such  a  low  level  that  th^  State 
seems  to  have  been  incapable  of  raising  it. 

To  .such  a  situation  came  the  Christian  teaching, 
but  Christianity  faced  not  only  these  conditions  de- 
veloped from  the  Roman  and  Greek  laws  and  cus- 
toms, but  wa.s  also  in  conflict  with  the  Jewish  doc- 
trine. In  the  early  days  of  the  Jewish  nation,  di- 
vorce was  granted  for  certain  causes,  but  with  the 
Pentateuch,  the  "Bill  of  Divorcement"  was  insti- 
tuted (accordinjr  to  St.  Clirv.>^ostoin"s  writings^  to 
check  a  too  great  freedom  of  divorce.  But  here,  too, 
the  money  cheek  on  divorce  was  effectual,  as  divorce 
meant  the  restitution  of  the  wife's  dowry,  which 
could  ))e  recovered  from  otlier  pos.se.ssors  if  it  had 
left  the  husband's  hands.  Also  were  there  children 
the  husband  had  to  pay  his  divorced  wife  for  her 
.services  to  them  and  also  to  provide  her  wi'th  suffi- 
cient means  to  keep  her  from  want. 

With  Christianity  making  but  gradual  progress 
and  these  three  conflicting  customs  existing,  it  is  not 
surprising  that  no  State  action  on  divorce  is  re- 
corded until  Constantine  in  331  A.D.  limited  the 
grounds  on  which  divorce  might  be  obtained  with- 
out heavy  pecuniary  formalities  to  murder  and 
sacrilege  on  the  part  of  the  husband,  or  murder  and 
iminorality  by  the  wife.  Divorce  was  to  be  free,  but 
for  any  other  eau.ses  than  these  the  dowry  would  be 
forfeited. 

In  44!)  by  Theodosiu.s  U.  and  the  Valentinian  law, 
divorce  was  defined  as  being  granted  for  eleven 
causes,  one  of  which  was  mutual  consent.  This  is 
practically  the  law  of  today  in  the  Greek  Church  as 


in  force  in  Greece  and  I>ulg>?.rir..t  In  Russia,  however, 
t/he  Orthodox  Charcli  has  restricted  this  previous 
freedom,  granting  divorce  for  adultery,  impotence, 
loss  of  civil  rights  and  deportation,  or  desertion  for 
five  years. 

About  550  Jastinian  restricted  divorce  by  mutual 
consent  to  cases  of  impotence,  captivity  or  where 
either  party  wished  to  enter  a  momasterj'.  Justinian 
himself  abolished  this  ground  of  divorce,  but  Justin 
in  566  re-established  divorce  by  mutual  consent, 
which  was  not  subsequently  abolished  in  the  East 
until  about  1,000  A.D. 

Within  the  Christian  Church  attempts  were  made 
to  establish  the  Christian  teaching  in  society,  but 
little  was  gained  against  such  a  firmly-rooted  prac- 
tice, until  Hernias  in  the  second  century,  granted  di- 
vorce for  a  number  of  causes,  but  condemned  re- 
marriage. This  latter  assertion  was  in  direct  defi- 
ance of  the  old  Jewish  attitude,  which  regarded 
compulsory  celibacy  as  wrong.  In  a  day  when  di- 
vorce carried  not  only  the  right  but  the  duty  of  re- 
marriage, and  in  the  existence  of  the  exceptions  in 
St.  Matthew's  Gospel  (V.  32;  XIX  3)  the  difficulty  of 
refusing  to  recognize  divorce  with  the  right  of  re- 
marriage for  the  one  cause  was  supreme,  but  many 
prominent  Church  Fathers  refused  to  accept  the 
compromise  of  Hermas.  TertuUian.  Laetantius. 
Epiphanius,  St.  Basil,  St.  Chrysostom.  Gelasius, 
Poictiers,  TJieodoret,  Asterins  (Amasea),  and  the 
Apostolical  Con.stitiit.ions  permitted  remarriage  after 
divorce.    But  St.  Jerome  and  St.  Augustine  while  al- 


t  The  Orthodox  Greek  Church  does  not  recognize  separation  from 
bed  and  hoard,  but  absolute  divorce  only.  A  temporary  separation  is 
sometimes  granted  by  the  ecclesiastical  courts  in  countries  where  the 
Orthodox  Greek  Church  law  prevails,  but  if  at  the  expiration  of  the 
same,  reconciliation  has  not  taken  place  a  final  decree  of  divorce  is 
granted.  Generally  speaking,  in  Bulgaria  and  countries  predominantly 
Greek  Catholic,  the  grounds  recognized  are  desertion  for  a  fixed  term 
of  years,  adultery,  drunkenness,  cruelty,  unnatural  practices,  impotence, 
imprisonment  for  certain  offences,  abandonment,  certain  religious 
grounds  such  as  abridgement  of  religious  liberty  from  a  member  of  the 
church,  insanity,  epilepsy  supervening  after  the  marriage  and  not  re- 
sponding to  treatment,  and  in  some  states,  invincible  aversion.  Certain 
causes,  such  as  the  latter,  or  one  under  the  Bulgarian  law — unsubstan- 
tiated charge  of  adultery  made  by  one  party  against  the  other — 
practically  admit  of  divorce  by  mutual  consent. — (Rep.  U.S.A.  Census 
Ofifice,   Marriage   and   Divorce,  Vol.   I.,   1867-1906.) 


lowing  divorco  for  the  cue  ground,  forbade  subse- 
quent remarriage.  But  while  A\igUjstine's  influenc# 
was  the  greatest  .since  Paul's,  Europe  did  not  accept 
his  teachings  at  once — Roman  law  as  it  spread  car- 
ried the  Roman  doctrine  of  divorce  while  the  Ger- 
nvinic  tribes  bi-ought  their  o'wn  family  and  marriage 
customs.  So  for  seven  centuries  differing  opinions 
existed.  Tn  the  Council  of  Tours,  1061,  we  find  a 
nding  that  a  Bishop  may  grant  a  divorce  with  the 
right  of  remarriage.  In  England  and  Wales  while 
there  seems  to  have  been  the  greatest  freedom  of  di- 
vorce until  1066,  still  there  as  w-ell  as  in  Europe  the 
doctrine  of  Augustine,  together  with  a  greater  em- 
phasis on  the  indissolubility  of  marriage  gained 
gradual  headway.  In  the  12th  century  in  the  codifi- 
cation of  the  Canon  Law  divorce  of  itself  was  ban- 
ished from  the  Catholic  Church.  But  very  shortly 
the  dioctrine  of  the  nullity  developed,  utilizing  Justin- 
ian's doctrine  of  spiritual  affinity  and  applying  to 
prohibited  degrees  whether  the  relationship  was 
spiritual,  ad'optional  or  physical.  Nullity  brought  a 
looseness  that  Shakespeare  mentions  in  the  marriage 
per  verba  de  praesenti.  The  Englisli  Civil  Courts 
invented  a  "possessory  marriage"  practice  by  which 
children  born  before  the  annulment  of  a  marriage 
nullified  by  the  Church  Avere  legitimized.  Such 
things  meant  that  the  annubuent  of  marriage 
brought  a  looseness  equal  to  that  existing  under 
great  freedom  of  divorce. 

The  Council  of  Trent,  1563,  laid  down  specific 
rules  on  annulment  and  emphasized  the  doctrine  to- 
day governing  the  Roman  Catholic  Church — namely, 
that  the  marriage  tie  was  indissoluble,  and  that  anj' 
man  or  woman  settiufj  aside  wife  or  husband  for 
adultery  and  remarrying  another  wa.s  guilty  of 
adultery  and  placed  under  the  anathema  of  the 
church. 

English  Law  and  Custom 

These  findings,  however,  did  not  apply  to  England 
and  there  while  general  opinion  favoured  divorce 
for  adultery  with   the  right  to  remarry,  and   while 


this  I)ec'amo  1'he  practice,  neither  Church  nor  State 
accepted  it.  Even  the  pre-contract  was  practi.s<>d 
until  Hardwicke's  Act  in  1753  whic'h  made  marriage 
a  definite  contract  in  the  eyes  of  the  State.  From 
the  middle  of  the  sixteenth  century  special  Acts  of 
Parliament  were  passed  giving  relief  by  divorce  in 
private  eases — until  in  1701  the  House  of  Lords  prac- 
tioally  became  a  Divorce  Court,  for  it  heard  pleas  for 
remarriage  after  divorce,  when  judicial  separation 
had  been  granted  by  the  ecclesiastical  courts  by  ju- 
dicial process,  though  the  bill,  if  granted,  became  an 
Act  of  Parliament.  Another  preliminary  condition 
of  the  granting  of  absolute  divorce  in  the  English 
Parliament  was  that  action  for  damages  should  have 
been  brought  against  the  co-respondent  by  the  ag- 
grieved party  in  the  Civil  Courts.  Thus  the  divorce 
required  ecclesiastical,  civil  and  Parliamentary  pro- 
cess. It  is  inten^sting  to  note  that  tlie  f;inu  of  Bill  or 
Act  granted  by  tlio  Englih  Parliament  always  carried 
a  clause  prohibiting  the  remarriage  of  the  guilty 
party,  though  in  practice  in  later  j'ears  this  clause 
was  always  strack  out  in  Committee.  Today  this  clause 
still  remains  in  any  bill  of  divorce  sought  by  Act  of 
Parliament  in  England,  though  it  is  likewise  struck 
out  in  Committee  stage. 

In  1857  the  Divorce  Act  still  in  force  in  England 
was  passed  on  the  ground  that  the  Parliamentary 
procedure,  in  fact  a  judicial  one  should  become  so,  in 
name.  It  removed  divorce  jurisdiction  from  the 
Ecclesiastical  Courts  and  Parliament  and  placed  it 
under  the  Probate,  Divorce  and  Admiralty  Division 
of  the  Supreme  Court. 
The  Divorce  Act  of  1857. 

The  Probate,  Admiralty  and  Divorce  Division  is 
given  jurisdiction  on  all  questions  regarding  the  Dis- 
solution of  INfarriage  (Divorce)  ;  Judicial  Separa- 
tion :  Nullity  of  Marriage ;  the  Restitution  of  Con- 
jugal Rights  and  certain  other  related  matters.  It 
will  grant  judicial  separation  on  the  grounds  of 
adultery,  cruelty,  desertion  without  cause  for  two 
years  or  more. 

Divorce  is  granted  for  adultery  alone,  on  the  pe- 
tition of  the  husband,  but  to  the  wife  only  for  (a) 
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incestuous  adultery,  (b)  bigamy  with  adultery,  (c) 
rape,  (d)  sodomy,  (e)  bestiality,  (f)  adultery  with 
desertion  for  two  years  or  more,  (g)  adultery  ac- 
oompanitMl  by  sneh  i-ruelty  as  of  itself  would  have 
entitlrii  her  to  separation  from  bed  and  board. 

Provision  exists  under  the  Act,  for  the  husband 
obtaining  from  a  guilty  co-respondent  damages  and 
coe^rts.  dt  is  interesting  to  note  that  in  the  first  di- 
vorce granted  in  Upper  Canada  in  1837  (James 
Stuart  from  Elizabeth  Van  Renisslaer  Powell 
Stuart)  the  co-respondent  a  Lieut.  Grogan,  in  a 
British  regiment  stationed  in  York,  was  assessed 
liable  damages  of  over  £700.) 

The  decree  granted  Is  a  decree  nisi  only,  made 
absolute  in  from  three  to  six  months,  intervention 
to  permit  such  during  that  time  being  permissible  to 
anyone  or  to  the  King's  Proctor. 

RemarriaL'c  i.s  permitted  when  a  divorce  i3 
granted  for  any  of  these  causes,  but  a  clause  in  the 
Act  relieves  a  clergyman  of  the  Church  of  England 
from  officiating  at  the  remarriage  of  a  divorced  per- 
.son,  thouc:']!,  peculiarly  enough,  he  may  not  prohibit 
the  use  of  his  parish  church  for  the  ceremony,  should 
another  clergyman  of  that  diocese  be  willing  to  of- 
ficiate. 

The  Matrimonial  Causes  Act.  1884.  permits  of  a 
manipulation  almost  of  existing  causes,  which  in  a 
slight  degree  overcomes  the  limitations  placed  on 
Clause  (f)  of  the  causes  for  divorce,  viz.,  adultery 
with  desertion.  Adultery  of  itself  is  ground  for  a 
separation,  or  for  a  decree  for  restitution  of  con- 
jugal rights.  Should  such  a  decree  be  granted  and 
tbe  husb;ind  fail  to  comply  with  it,  this  Act  en- 
ables such  action  to  be  interpreted  as  desertion  with- 
out cause.  Tbus  combining  tliis  witb  the  earlier  of- 
fence, tlie  ]uisl)an(l  may  l>e  guilty  un(l(M'  clause  (f) 
arul  a  suit  for  divorce  instituted. 

In  1014.  tlie  divorce  "in  forma  pauperis"  was  es- 
tablished in  England  and  Wales  to  overcome  in  some 
measure  the  disadvantages  suffered  by  the  poor,  due 
to  tlie  expense  Df  appearintr  before  the  Divorce  Court 
in    London.      By      this    legislation      persons      with 


grounds  for  divorce  under  the  Act,  with  not  more 
than  £50,  and  in  some  special  cases  £100,  or  with  a 
regular  income  of  less  than  £2  per  we»k  (£4  in  spe- 
cial cases),  may  obtain  facilities  for  divorce  by  ap- 
plication to  the  London  prescribed  officers.  Refer- 
ence must  be  given  as  to  character  and  verification 
of  facts  oif  income.  Solicitor  and  counsel  arc  then 
provided,  from  whose  fees  the  person  is  relieved. 
Simply  the  out-of-pocket  expenses  of  the  solicitor 
and  the  witnesses'  expenses  are  incurred  by  the  pe- 
titioner, the  costs  being  thus  reduced  to  a  total  of 
£10  approximately.  This  system  in  its  special  appli- 
cation resembles  the  Poors'  Roll  established  in  Scot- 
land ill  1424.  whereby  free  counsel  and  no  Court 
charges  are  possible  for  the  poor  in  every  town. 

In  this  proceeding  or  in  any  proceeding  of  divorce 
or  marriage  the  King's  Proctor  may  intervene  at  any 
time. 

The  Royal  Commission  on  Divorce 

Under  such  a  system  of  divorce  the  average  num- 
ber of  divorces  gradually  rose. 

PVom  1876-1880  the  average  was     554 
From  1881-1885  the  average  was     671 
From  1886-1890  the  average  was     707 
From  1891-1895  the  average  was     744 
From  1896-1900  the  average  was     980 
From  19014905  the  average  was  1126 
From  1906-1910  the  average  was  1247 
In  1911,  according  to  Hazell,  the  annual  number  of 
divorces  granted  reached   1,160,   in   1912,   1,174;   in 
1913.   1.154;  in  1914.   1,712.     In  1915  there  was  a 
marked  drop  to  1,360.  which  mounted  again  in  1916 
to  the  record  of  1,980,  decreased  in  1917  to  1,406.  but 
in  1918  reached  2,222.    While  figures  are  not  avail- 
able  for  1919  and   1920.  it   was  necessary  in   those 
years  for  the   Divorce  Division   to   borroAV   two   or 
three  Judges  from  the  other  divisions  to  handle  the 
number  of  divorce  eases.    At  the  Easter  rising  of  the 
Court.    1921,   press   despatches  stated   that   2.373   di- 
vorces were  awaiting  trial,  of  which  2,000  were  un- 

d'ef  ended. 
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With  tiivoiei-  iiRTi-a^iii^r  by  small  increases,  but 
yet  with  a  steady  prowth ;  with  the  question  of  greater 
facilities  licinp  ojien  to  the  wealthy  than  the  poor; 
vvitli  the  (jiK'stion  of  inequality  in  causes  ex- 
Lstinp  between  the  sexes,  and  with  the  unre- 
stricted newsjniper  publication  of  the  details  of 
an  increasinir  niiniber  of  cases,  the  question  be- 
came one  of  such  national  importance  that  in 
1909.  the  late  Kinp  Edward  VII.  appointed  a  Royal 
Commis.'sion  to  report  back  on  the  whole  question. 
This  Coinmission  was  the  result  of  a  motion  passed 
in  the  House  of  Lords  on  action  of  Lord  Gorell.  for 
three  years  President  of  the  Probate  and  Divorce 
Division  of  t<he  High  Court.  Lord  Gorell  had  always 
been  and  continued  to  be  the  exponent  of  freer  di- 
vorce in  England.  The  Report  submitted'  in  1912  in 
the  Majority  and  ]^Iinority  findings  remains  the  most 
complete  di.s-eussion  of  the  whole  subject  ever  pre- 
sented in  English. 

The  Commission  included  Lord  Gorell.  as  Chair- 
man :  the  Arclvbishop  of  York,  the  Earl  of  Derby, 
Lady  Frances  Balfour.  Hon.  Thomas  Burt  (repre- 
senting the  Northumberland  Miners'  Provident  As- 
sociation) ;  Lord  Guthrie  (College  of  Justice.  Scot- 
land). Sir  AV.  R.  Anson  (^Icmbcr  for  Oxford  Uni- 
versity). Sir  Lewis  T.  Dibdin  Mudge  of  tlie  Arches 
Court  of  Canterbury  and  the  Cham^ery  of  York).  Sir 
George  White.  ]\f.P..  Judge  Atikinson  of  the  County 
T'ourt.  Mrs.  H.  J.  Tennant  (Suj)erintending  Inspec- 
tor of  Factories),  Sir  Rufus  Isaacs  (now  Lord  Read- 
ing, who  might  be  cxj>ected  to  represent  the  attitude 
of  Jewis-h  law  and  doctrine  on  the  subject),  Edgar 
Buerley  (Magistrate.  Manchester").  J.  H.  Spender, 
Editor  The  AVestminster  Gazette.  Sir  FVederick 
Treves  .succeeded  Sii-  Rut'us  Isaacs,  who  became  So- 
licitor-General ;  Lord  Derby  later  resigned,  and  Sir 
George  White  died. 

The  Commissioners  made  a  wide  study  of  the  law 
relatiiiL'  to  divorce  and  matrimonial  causes,  and  con- 
sidered the  whole  field  of  the  problem  from  its  legal, 
n-ligious  and  social  aspects.  Fividence  was  heirrl  in 
public,  246  witnesses  being  examined.     High  Court 
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Judges,  the  Supreme  Court  Master,  County  Judges, 
Registrars,  Magistrates,  Constables,  social  workers, 
lawyers,  authorities  on  British,  Irish  and  foreign 
law,  bishops  and  clergy  of  the  Church  of  England, 
two  representatives  of  the  Roman  Catholic  Church, 
tvro  of  the  Presbyterian  and  fourteen  from  theo- 
logical groups;  press  representatives,  medical  men, 
prison  officials,  public  health  officers,  and  witnesses 
at  large  presented'  widely  diversified  aspects  of  the 
problem.  In  the  evidence  the  legal  profession  seem 
most  largely  represented  in  substantiating  claims  for 
the  need  of  reform. 

After  such  an  exhaustive  inquiry  the  Commission- 
ers presented  their  findings  in  1912  in  the  form  of 
two  reports,  the  Minority  Report  being  presented  by 
the  Archbishop  of  York,  Sir  W.  R.  Anson  and  Sir 
Lewis  T.  Dibdin. 

It  may  be  simpler  from  the  viewpoint  of  ease  of 
comprehension  to  note  the  points  of  agreement  be- 
tween the  Majority  and  ^Minority  Reports.  (The 
question  of  recommendations  re  costs  is  not  covered 
herein.) 

I.  Re  Procedure. 

(1)  The  Commissioners  agree  in  recommending 
that  loca!l  (conrts  shy^nld  be  esta'blished  exercising 
the  jurisdiction  of  the  High  Courts,  but  with  the  dif- 
ference that  the  minority  claim  that  courts  should 
not  be  opened' wherever  District  Registrars  exist,  but 
in  a  comparatively  few  centres.  There  is  agreement 
that  these  cases  should  be  heard  by  special  Divorce 
Commissioners  appointed  by  the  Lord  Chancellor  to 
be  selected  from  County  Court  Judges. 

(2)  That  suits  for  local  hearing  should  be  com- 
menced only  where  fixed  residential  qualifications 
exist  with  the  King's  Proctor  retaining  the  right  of 
intervention  Avhere  these  facts  are  not  observed. 

(3)  A  Central  registry  and  trial  only  after  certifi- 
cate from  this  registry  to  prevent  entry  of  proceed- 
ings from  one  district  to  another.  All  decrees  to  be 
filed  at  this  same  registry. 

(4)  That  the  decree  nisi  should  be  made  absolute 
only  by  the  High  Court  in  London. 
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(5)  Appeals  should  sustain  in  local  jurisdiction  to 
a  Division  of  the  High  Court. 

(6)  Agreement  i.s  evinced  on  certain  other  details 
of  procedure. 

II.  A  simple  and  effective  method  of  proceedings 
in  ''forma  pauperis." 

in.  A  special  table  of  fees  and  costs  .should  be 
fixed  to  apply  in  procedure  re  divorce. 

IV.  Re  Separation. 

Tilie  Conimis.sioncrs  agree  on  the  advisahility  of 
magistrates'  orders  for  separation  and  maintenance, 
hut  that  the  Courts  of  Summarj-  Jurisdiction  should 
no  longer  retain  power  to  grant  a  permanent  decree 
of  judicial  separation.  That  application  for  the  lat- 
ter should  be  made  to  the  High  Court.  That  amend- 
ments should  provide  for  separation  on  behalf  of 
either  husband  and  wife  in  cases  of  cruelty,  habitual 
drunk'cnness.  wilful  desertion  without  cause  or  with- 
out consent  of  the  applicant,  neglect  to  provide  main 
tenance  for  wife  and  children,  but  the  Minority  Re- 
port expressly  opposes  a  recommendation  of  the 
Majority  Report,  permitting  the  Superior  Court  to 
alter  an  order  for  separation  to  divorce,  if  ground's 
for  the  latter  obtain. 

It  Ls  also  a  joint  recommendation  that  no  separa- 
tion order  of  a  Court  of  Summary  Jurisdiction 
shoiild  sustain  for  longer  than  two  years;  that  in 
oase.^  of  desertion  or  neglect  to  provide,  only  main- 
tenant'e.  not  separation  ordovs.  should  be  granted 
by  this  Court. 

V.  Re  Nullity. 

There  is  agreement  that  a  marriage  should  be  an- 
nulled if,  fa  I  one  party  of  the  marriage  though  of 
sufficient  understanding  to  consent  to  a  marriage  is 
at  the  time  of  the  marriage  either  of  unsound  mind 
or  in  a  state  of  inei|>ient  mental  weakness,  which 
becomes  definite  within  .six  months  after  marriage 
and  the  other  party  is  at  the  time  of  the  marriage 
ignorant  of  the  defect  provided  : 

(1)   Suit  is  instituted  within  a  yeai-  of  the  celebra- 
tion of  murriagi'. 
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(2)  There  is  no  marital  intercourse  after  discovery 
of  the  defect, 

(b)  One  party  is  at  the  time  of  marriage  subject 
to  epilepsy  or  a  recurrent  insanity,  and  this  fact  is 
voneealed  from  the  first  party,  who  is  ignorant  of  the 
fact  at  the  time  of  the  marriage.  (Similar  limita- 
tions as  in  (a). 

(c)  One  party  is  suffering  from  a  venereal  disease 
in  a  communicable  fonn  at  the  time  of  marriage  (un- 
der similar  conditions  of  concealment,  etc.,  as  in  (n) 
and  (b)  ). 

(d)  The  woman  is  pregnant  at  the  time  of  mar- 
riage by  other  than  her  husband,  the  latter  being  ig- 
norant of  the  fact. 

(e)  There  has  been  wilful  refusal  to  consummate 
the  marriage. 

VI,  Re  Presumption  of  Death. 

An  order  for  presumption  of  death  entitling  the 
applicant  to  marriage  within  six  months  is  recom- 
mended :  (a)  Where  the  other  party  has  been  con- 
timialh^  absent  from  the  first  party  for  seven  years 
and  the  last-named  party  has  not  known  of  the  other 
party  being  alive  that  time;  (b)  where  one  party  rea- 
sonaibly  supposing  the  other  to  be  dead,  satisfies  the 
Court  there  is  reasonable  ground  for  declaring  said 
party  to  be  dead. 

VII,  Equality  of  the  Sexes, 

Equal  footing  as  regards  the  grounds  on  which 
divorce  may  be  obtained. 

VIII,  Re  Publication, 

That  a  Judge  might  close  his  Court  for  the  whole 
or  part  of  any  case  or  might  delete  from  publication 
in  the  interests  of  decency,  mora'Tity  and  justice,  any 
evidence    correspondence,  etc. 

The  Commissioners  also  agreed  in  recommending 
the  prohibition  of  the  publication  of  photos,  drawings, 
etc..  of  any  concerned  in  divorce  cases,  as  well  as  the 
publication  of  a  report  of  a  case,  until  after  the  case 
was  finished. 

Any  publication  infringing  such  regulations  it  was 
recommended,  should  be  liable  for  contempt  of  Court. 
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But  oil  all  other  points,  that  is,  practically  on  all 
points  referring  to  Divorce  proper,  there  was  no 
unanimity  among  the  Commissioners.  The  Minority 
Report  apart  from  recognition  of  the  Equality  of  the 
sexes  stands  utterly  opposed  to  any  amendment  to 
extend  the  grounds  of  divorce.  The  Majority  Report, 
on  the  other  hand,  recommends  amendment  of  the 
law  to  provide  for  divorce  on  the  following  grounds. 

(a)  Adultery  (without  the  sex  irregularity  at 
present  existing). 

(b)  Desertion  for  three  years  or  upwards. 

(c)  Cruelty. 

(d)  Incurable  Insanity  after  five  years'  confine- 
ment. 

(e)  Habitual  Drunkenness  found  incurable  after 
three  years  from  the  first  order  of  separation. 

(f)  Imprisonment  under  commuted  death  sen- 
tence. 

In  1914  after  the  presentation  of  the  Report,  Lord 
Gorell  introduced  a  bill  into  the  House  of  Lords, 
■^vhich  practically  incorporated  the  findings  of  the 
Majority  Report.  On  the  second  reading  of  the  Bill 
its  rejection  was  moved  by  the  Arclibishop  of  Can- 
terbury, the  Archbishop  of  York,  the  Lords  Par- 
moor,  Phillimore  and  Salisbury,  also  urging  its  re- 
jection. The  Government  left  the  House  to  vote  as 
it  desired  on  the  Bill,  but  state^d  that  the  passage  of 
the  Bill  would  create  a  new  situation,  requiring  "to 
be  rp-examined"  by  the  Government.  The  vote  to 
reject  the  ])ill  was  defeated  93-45.  The  bill  finally 
passed  the  Lords  by  a  vote  of  154-107,  the  Arch- 
bishop of  Canterbury's  amendment  enabling  the 
Churcli  of  KiiErbind  to  refuse  marriage  to  divorced 
persons  being  lost. 

In  April.  1020.  a  motion  was  put  in  the  Commons 
that  legislative  effect  be  given  to  the  findings  of  the 
Majority  Rpport.  To  this  motion  Mr.  Ronald  Mc- 
Neill moved  in  amendment : 

"While  it  is  desirable  to  place  the  sexes  on  a 
footing  of  equality,  in  regard  to  divorce,  any 
change  in  the  law.  tlint  would  impair  the 
permaneney  of  the  marriage  contract  would  be 
harmful  to  *.he  best  interests  of  the  country." 
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This  carried  by  a  vote  of  134-91. 

In  October,  1920,  Mr.  Boiiar  Law  stated  that  aj 
the  Governnnent  required  all  the  time  left  in  the  ses- 
sion, no  further  progress  in  the  divorce  matter  could 
be  made  this  session.  In  Pe'bruary,  1921,  Lord  Gorell 
introduced  a  bill  to  give  effect  to  the  findings  of  the 
minority  report  establishing  practically  two  prin- 
ciples: (1)  The  extension  of  the  High  Court  Proce- 
dure to  make  the  law  available  to  all,  and  (2)  to 
place  women  on  a  position  of  equality  with  men  in 
regard  to  divorce.  (The  nullity  clauses  were  also 
included.)  This  bill  found  support  in  both  the 
Archbishop  of  Canterbury  and  York,  "because  it 
markedly  abstains  from  allowing  new  grounds  of  di- 
vorce." However,  in  April,  Lord  Buckmaster  moved 
an  amendment  which  carried  (66-48)  making  deser 
tion  for  three  years  a  ground  of  divorce.  The  Arch- 
bishops immediately  withdrew  their  support  and 
Lord  Grorell  refused  to  carry  the  Bill,  though  he 
declared  'himself  as  personally  agreeing  with  the 
principle  of  the  amend'ment.  Lord  Buckmaster  then 
took  charge  of  the  Bill,  which  passed  the  Lords  on 
April  28,  1921.  On  May  3rd,  1921,  it  was  trans- 
mitted to  the  Commons  and  given  its  first  reading  on 
May  26th.  It  came  up  for  second  reading  on  May 
31st.  The  Bill  was  defeated  at  this  reading,  largely 
due  to  the  work  of  the  Mothers'  Union  (the  union 
of  married  women  of  the  middle  class,  with  a  mem- 
berehip  of  some  250,000),  who  maintained  a  strong 
and  successful  campaign  against  any  extension  of 
the  grounds  of  divorce. 

N.B.- 

Under  Roman  Law,  before  it  came  under  the  influence  of  Christianity, 
marriage  was  regarded  as  a  contract  which  could  be  dissolved  by  the  will 
of  the  parties  without  the  pronouncement  of  any  court.  Where  only 
one  party  sought  the  divorce  it  was  also  always  available,  subject,  how- 
ever, to  money  penalties  upon  the  one  seeking  the  divorce,  which  varied 
according  to  the  cause  for  which  the  divorce  was  sought. 

"Christianity  has  had  no  greater  practical  effect  on  the  life  of  man- 
kind than  in  its  belief  that  marriage  is  no  mere  civil  contract,  but  a 
vow  in  the  sight  of  God,  binding  the  parties  by  obligations  of  conscience 
above  and  bevond  those  of  civil  law." 


Chapter  II 

DIVORCE  IN  THE  UNITED  STATES 

The  causes  of  divorce  as  permitted  in  the  United 
States  vary  greatly  with  the  various  states,  but  in 
general  the  statistics  below  quoted  cover  divorces 
granted  for  the  following  causes: — 

1.  Adultery  on  the  part  of  either  husband  or  wife. 

2.  Ci"uelty— Including  cruelty  of  itself,  extreme  or 
repeated  cruelty,  intolerable  cruelty,  intolerable  se- 
verity, cruel  and  abusive  treatment,  cruel  and  in- 
human treatment,  cruel  and  barbarous  treatment, 
attempt  to  take  life,  indignities  rendering  life  in- 
tolerable, excess  and  outrages,  treatment  endanger- 
ing reason,  treatment  injuring  health,  violence  en- 
dangering life. 

3.  Desertion — May  include  abandonment,  absence 
for  a  given  period  of  years,  wilful  desertion,  com- 
plete desertion,  etc. 

4.  Drunkenneiss — Habitual  or  continued  drunken- 
ness, or  habitual  or  continued  intemperance,  habitual 
or  continued  intoxication,  habitual  use  of  opium, 
morphine,  chloral  or  other  like  drugs. 

5.  Neglect  to  Provide — Includes  non-support,  wil- 
ful neglect,  refusal  to  provide,  failure  to  provide. 

6.  General  Causes — Siich  as  conviction  of  felony, 
im potency,  insanity,  imprisonment  in  penitentiary, 
incompatibility  of  temper,  mental  incapacity, 
pregnancy  before  marriage,  voluntary  separation*, 
eic. 

Classified  by  States,  the  laws  of  the  United  States 
on  divorce  as  prevailing  January  1.  1921'''.  were: — 

MARRIAGE  AND  DIVORCE  LAWS  OF  THE 

STATES. 

Adultery  is  a  ground  for  divorce  in  all  States  ex- 
cept Son  til  Carolina. 

1.  Alaltama.  1-H  yearst — Abandonment  two  years, 
crime  against  nature,  habitual  drunkenness,  violence 
pregnancy  of  wife  by  other  than  husband  at  mar- 

•ThouKh  no  law  states  this  as  one  definite  ground  (or  divorce,  the 
U.^.A.  frnsus  Kcjiort  mentions  it  in  this  connection,  quoted  here,  as 
one  o(  the  K<"neral  causes  on  which  sonic  of  these  1916  divorces  were 
granted. 

■t  kefrrrncr — World   Enc>xlopedia. 

J  The  length  ot  time  quoted  aft#r  each  State  indicates  the  length  oi 
reiidencr    requirrd    before    suit    for   <KTorce    may    be   brought. 
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riage,  physical  incapacity,  imprisonment  for  two 
years  for  felony,  confinement  in  insane  asylum  for 
twenty  years,  if  husband  becomes  addicted  to  co- 
caine, morphine  or  similar  drugs.  New  ground  for 
divorce:  To  the  wife  when  the  wife  without  support 
from  the  husband  has  lived  separate  and  apart  from 
the  bed  and  board  of  the  husband  for  five  years  next 
preceding  the  filing  of  the  bill  and  she  has  actually 
resided  in  this  State  during  all  of  said  period. 

2.  Alaska,  2  years — Felony,   physical  incapacity, 
desertion  for  two  years,  cruelty,  habitual  drunken 
ness. 

3.  Arizona,  1  year — Felony,  physical  incapacity, 
desertion  for  one  year,  excesses,  cruelty,  neglect  to 
provide  one  year,  pregnancy  of  wife  by  other  than 
husband  at  marriage,  conviction  of  felony  prior  to 
marriage  unknown  to  other  party,  habitoial  drunk- 
enness. 

4.  Arkansas,  1  year — ^Desertion  one  year,  felony, 
habitual  drunkenness  one  year,  cruelty,  former  mar- 
riage existing,  physical  incapacity. 

5.  California,  1  year-^Cruelty,  desertion  one  year, 
negkct  one  j^ear.  habituial  drunkenness  one  year, 
felony. 

6.  Colorado,  1  year— Desertion  one  year,  physical 
incapacity,  cruelty,  failure  to  provide  one  year, 
habitual  drunkenness  or  drug  fiend  one  year,  felony, 
former  marriage  existing. 

7.  Connecticut,  3  years — Fraudulent  contract,  wil- 
ful desertion  three  years,  with  total  neglect  of  duty, 
habitual  drunkenness,  cruelty,  imprisonment  for  life, 
infamous  crime  involving  violation  of  conjugal  duty 
and  punishable  by  imprisonment  in  State  prison, 
seven  years'  absence  without  being  heard  from. 

8.  Delaware.  1  year — ^Desertion  two  years,  habitual 
drunkenness  for  two  years'  cruelty,  bigamy,  felony 
followed  by  a  continuous  imprisonment  for  at  least 
two  years — and  at  the  discretion  of  the  Court,  fraud, 
want  of  age,  neglect  to  provide  three  years.  "When 
at  the  time  the  cause  of  action  arose,  either  party 
was  a  Ivona-fide  resident  of  the  state  and  'has  con- 
tinued so  to  be  down  to  the  time  of  the  commence- 
ment of  the  action  ;  except  that  no  action  for  absolute 
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divorce  shall  be  commenced  for  any  cause  other  than 
adultery  or  bigamy,  unless  one  of  the  parties  has 
been  for  the  two  years  next  preceding  the  oora- 
mencfiiicnt  of  the  action,  a  bona-fide  resident  of  this 
State. 

9.  Dis.  of  Columbia,  3  years — ^Marriages  may  be  an- 
nulled for  former  existing  marriages,  lunacy,  fraud, 
coercion,  jibysical  incapacity  and  want  of  age  at  time 
of  marriage. 

10.  Florida.  2  years — Adultery,  cruelty,  violent 
temper,  liabitual  drunkenness,  physical  incapacity, 
desertion  one  year,  former  marriage  existing,  rela- 
tionship -within  prohibited  degrees. 

n.  Georgia,  1  year — Mental  and  physical  incapa- 
city, desertion  three  years,  felony,  cruelty,  force, 
duress  or  fraud  in  obtaining  marriage,  pregnancy  of 
wife  by  other  than  husband  at  'uarriage,  relation- 
ship within  prohibited  degrees. 

12.  Hawaii.  2  years — Desertion  one  year,  felony, 
leper,  cruelty,  habitual  drunkenness. 

13.  Idaho,  6  months — Cruelty,  desertion  one  year, 
neglect  one  year,  habitual  drunkenness  one  year, 
felony,  insanity. 

14.  Illinois,  1  year — Desertion  two  years,  habitual 
drunkenness  tw^o  years,  former  existing  marriage, 
cruelty,  physical  incapacity,  attempt  on  life  of  other 
party:  divorced  party  cannot  marry  for  one  year. 

15.  Indiana,  2  years — Abandonment  two  years, 
cruelty,  habitual  drunkenness,  failure  to  provide  two 
years,  felony,  physical  incapacity. 

16.  Iowa.  1  year — Desertion  two  years,  felony, 
habitual  drunkenness,  cruelty.  pregn.Mney  of  wife  by 
other  than  husband  at  marriage,  unless  husband  had 
illegitiraate  child  or  children  living  of  w^hich  wife 
did  not  know  at  time  of  marriage.  The  marriage  may 
be  annulled  for  the  following  causes  existing  at  the 
time  of  the  marriage:  Insanity,  physical  incapacity, 
former  existing  marriage. 

17.  Kansas.  1  year — Abandonment  one  year, 
cruelty,  fraud,  habitu.il  drunkenness,  gross  neglect 
of  duty,  felony,  physical  incapacity,  pregnancy  of 
wife  by  other  than  husband  at  marriage,  former 
existintr  marriage. 

18 


IS.  Kentucky,  1  year — Separation  five  /ears,  de- 
sertion one  year,  felony,  physical  incapacity,  loath- 
some disease,  habitual  drunkenness  one  year, 
cruelty,  force,  fraud  or  duress  in  obtaining  marriage, 
joining  religious  sect  believing  marriage  unlawful, 
pregnancy  of  wife  by  other  than  husband  at  time  of 
marriage,  or  subsequent  unchaste  behaviour,  ungov- 
ernable temper. 

19.  Louisiana.  1  year — Felony,  habitual  drunken- 
ness, excesses,  cruelty,  public  defamation  of  other 
party,  abandonment,  attempt  n  life  of  other  party, 
fugitive  from  justice. 

20.  Maine,  1  year — ^Cruelty,  desertion  three  years, 
physical  incapacity,  habits  of  intoxication  by  liquors, 
opium  or  other  drugs,  neglect  to  provide,  insanity 
under  certain  limitations. 

21.  Maryland,  2  years — Abandonment  three  years, 
unchastity  of  wife  before  marriage,  physical  in- 
capacity, any  cause  which  renders  the  marriage  null 
and  void  ab  initio.    Exceedingly  vicious  conduct. 

22.  Massachusetts,  3-5  years— Cruelty,  desertion 
three  years,  habits  of  intoxication  by  liquors,  opium 
or  other  drugs,  neglect  to  provide,  physical  incapa- 
city, imprisonment  for  felony,  uniting  for  three 
vears  with  religious  sect  believing  marriage  unlaw- 
ful. 

23.  Michigan.  1  year — ^Felony,  desertion  two 
years,  habitual  drunkenness,  physical  incapacity  and 
in  the  discretion  of  the  Court  for  cruelty  or  neglect 
to  provide. 

24.  Minnesota,  1  year — Desertion  one  year, 
habitual  drunkenness  one  year,  cruelty,  physical  in- 
capacity, imprisonment  for  felony. 

25.  Mississipi.  1  year — Felony,  desertion  two 
years,  consanguinity,  physical  incapacity,  habitual 
drunkenness  by  liquor,  opium  or  other  drugs, 
cruelty,  insanity  at  time  of  marriage,  former  exist- 
ing marriage,  pregnancy  of  wife  by  other  than  hus- 
band at  marriage. 

26.  ^Missouri,  1  year — ^Felony,  absence  one  year, 
habitual  drunkenness  one  year,  cruelty,  indignities, 
vagrancy,  former  existing  marriage,  physical  inca- 
pacity, conviction  of  felony  prior  to  marriage  un- 
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krio-wn  to  other  party,  wife  pregnant  by  other  than 
fui^baud  at  marriage. 

27.  Montana.  1  year — C'ruelty,  desertion,  neglect 
one  year,  hal)itua]  drunkenness  one  year,  felony,  in- 
nocent party  may  not  remarry  within  two  years  and 
^niilty  party  within  three  years  of  the  divorce. 

28.  Nebraska.  1  year — (Two  years  for  causes  aris- 
in}:  out  of  State.)  Abandonment  2  years,  habitual 
drunkenness.  pJiysical  incapacity,  felony,  failure  to 
Kiipport  two  years,  cruelty,  imprisonment  for  more 
than  three  year.s. 

29.  Xevada.  6  months — Desertion  one  year,  felony, 
liabitual  drunkenness,  physical  incapacity,  cruelty, 
neglect  to  provide  one  year. 

30.  New  Hampshire.  1  year — Cruelty,  felony,  phy- 
sical incaj)acity.  aksence  three  years,  habitual  drunk- 
enness three  ye.irs.  failure  to  provide  three  years, 
treatment  endangering  liealth  or  person,  union  with 
se<?t  regarding  marriage  unlawful,  wife  separate 
without  the  State  ten  years,  not  claiming  marital 
rights,  husband  absent  from  United  States  three 
years  intending  to  become  eitizen  of  another  country 
without  making  any  provision  for  ^nfe's  support. 

31.  New  Jersey,  2  years — Desertion  two  years, 
eruelty;  no  divorce  may  be  obtained  on  grounds 
arising  in  anotlier  State  unless  they  constituted 
ground  for  divorce  in  the  State  where  they  arose. 
The  marriage  may  be  :iiin\illed  for  the  following 
causes  existing  at  the  time  of  the  marriage:  "Want  of 
legal  age.  former  existing  marriage,  consanguinity, 
physical  incapacity,  idiocy.  In  other  cases,  an  ac- 
tion may  be  begun  if  the  overt  act  was  committed 
here. 

32.  New  Mexico.  1  year — Abandonment,  neglect 
to  provide,  cnielty.  habitual  drunkenness,  felony, 
jthysical  incapacity,  pregnancy  of  wife  by  other  than 
liusband  at  marriage. 

33.  New  York  (actual  residence "^ — Adultery  only. 
The  marriage  may  be  aiiindled  for  such  causes  as 
rendered   the  relationsliij)   void   at    its   inception. 

34.  North  Carolina.  2  years — Pregnancy  of  wife 
hy  other  than  huslumd   at  marriage,  physical   inca- 
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l)ac-ity,  'husband  and  Avife  living  apart  for  ten  years 
and  having  no  issue. 

35.  North  Dakota,  1  year — Cruelty,  desertion  one 
year,  neglect  one  year,  habitual  drunkenness  one 
year,  felony.  The  marriage  may  be  annulled  for  the 
following  causes  existing  at  the  time  of  marriage: 
Former  existing  marriage,  insanity,  physical  inca- 
pacity, force  or  fraud  inducing  the  marriage,  want 
of  age. 

36.  Ohio,  1  year — ^That  either  party  had  a  husband 
or  wife  living  at  the  time  of  the  marriage  from  which 
the  divorce  is  sought,  wilful  absence  of  either  party 
from  the  other  for  three  years,  adliltery,  impotency, 
extreme  cruelty,  fraudulent  contract,  any  grass 
neglect  of  duty,  habitual  drun^kenness  for  three 
years,  the  imprisonment  of  either  party  in  a  peni- 
tentiary under  sentence  thereto.  The  petition  for 
divorce  under  this  claiise  must  be  filed  during  the  im- 
prisonment of  the  adverse  party.  The  procurement 
of  a  divorce  without  this  State,  by  a  husband  or 
wife,  by  virtue  of  which  the  party  who  procured  it  is 
released  from  the  obligations  of  marriage,  while  they 
remain  binding  upon  the  other  party. 

37.  Oklahoma.  1  year — Abandonment  one  year, 
cruelty,  fraud,  habitual  drunkenness,  felony,  gross 
neglect  of  dutj%  physical  incapacity,  former  existing 
marriage,  pregnancy  of  A^-ife  by  other  than  'husband 
at  the  time  of  marriage. 

38.  Oregon,  1  year — Felony,  habitual  drunkenness 
one  year,  physical  incapacity,  desertion  one  year, 
cruelty  or  personal  indignities  rendering  life  bur- 
densome. 

39.  Pennsylvania,  1  year — ^Former  existing  mar- 
riage, desertion  two  years,  personal  abuse  or  con- 
duct rendering  life  burdensome,  felony,  fraud,  rela- 
tionship within  prohibited  degrees,  physical  inca- 
pacity. 

40.  Porto  Rico,  1  year — Felony,  habitual  drunken- 
ness, desertion  one  year. 

41.  Rhode  Island.  2  years — Cruelty,  desertion  five 
years,  habitual  drunkenness,  excessive  use  of  mor- 
phine, opium,  or  chloral,  neglect  to  provide  one  year, 
gross  misbehaviour,  living  separate  ten  years,  physi- 
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ral  incap.i'^ity.  cruel  treatment  of  husband  by  wife, 
making  it  unsafe  for  him  to  live  with  her.  Either 
party  oonsidereil  civilly  dead  for  crime  or  prolonsjed 
absence.  The  marriajrc  may  he  annulled  for  causes 
niidcrini;  the  relatioiishii)  originally  void  or  voidable. 

42.  .^outh   Carolina — Xo  divorces  granted. 

43.  South  Dakota,  1  year— Cruelty,  desertion  one 
year,  nesriect  one  year,  habitual  drunkenness  one 
year,  felony.  The  marriage  may  be  annulled  for  the 
following  eause.s  e.xisting  at  the  time  of  the  mar- 
riage: Want  of  age,  former  existing  marriage,  insan- 
ity, physical  incapacity,  force  or  fraud  inducing 
marriage. 

44.  Tennessee,  2  yeans — ^Former  existing  mar- 
riage, desertion  two  years,  felony,  physical  inca- 
pacity, attempt  on  life  of  other  party,  refusal  of 
wife  to  live  with  husband  in  the  State  and  absenting 
herself  two  years,  pregnancy  of  wife  by  other  than  hus- 
band at  marriage;  at  the  discretion  of  the  Court  for 
cruelty,  indignities,  abandonment  or  neglect  to  pro- 
vide, habitual  drunkenness. 

45.  Texas,  1  year — Abandonment  three  years,  phy- 
sical incapacity,  cruelty,  excess  of  outrages  render- 
ing life  together  insupportable,  felony. 

46.  Utah.  1  year — Desertion  one  year,  physical 
incapacity,  haliitual  drunkenness,  felony,  cruelty, 
perm  ant  insanity. 

47.  Vermont.  2  years — Imprisonment  three  years, 
intolei-able  severity,  desertion  three  years,  neglect  to 
provide,  absence  seven  years  without  heing  heard 
from. 

48.  Virginia,  1  year — Insanity  at  marriage,  felony, 
desertion  three  years,  fugitive  from  justice  two 
years,  presrnancy  of  wife  by  other  than  husband  at 
marriage,  wife  a  proistitute.  or  either  pnrty  convicted 
of  felony  bt»forc  mai-riage  unknown  to  other,  physi- 
cal incapacity. 

40.   Washington,  1  year — Abandonment  one  year, 
fraud,    habitual    drunkenness,    refusal    to    provide, 
felony,     pbysical      incaipacity,     incurable     insanity 
cruelty  or  iiulignities  renderiiiL'  life  burdensome,  or 
other  ea'usp  deemed  sufficient  bv  the  Court. 


50.  West  Virginia.  1  year — Desertion  three  years, 
felony,  physical  incapacity,  pregnancy  of  wife  by  other 
than  husband  at  marriage,  husband  of  licentious  char- 
acter or  wife  a  prostitute  unknown  to  other  party, 
either  party  convicted  of  felony  before  marriage  un- 
known to  other.  The  marriage  may  be  annulled  for 
the  following  causes,  existing  at  the  time  of  the  mar- 
riage :  Former  existing  marriage,  consanguinity,  in- 
sanity, physical  incapacity,  miscegenation,  want  of 
age. 

51.  Wisconsin.  2  year.s — Felony  (imprisonment 
three  years)  desertion  one  .year,  cruelty,  physical  in- 
capacity, habitual  drunkenness  one  year,  separation 
i\\e  years.  In  the  discretion  of  the  Court  for  cruelty 
or  neglect  to  provide.  The  marriage  may  be  annulled 
for  the  following  causes  existing  at  the  time  of  the 
marriage:  Want  of  age  or  understanding,  consangu- 
inity, force  or  frand  inducing  marriage. 

52.  Wyoming,  1  year. — Felony,  desertion  one  year, 
habitual  drunkenness,  cruelty,  neglect,  to  provide  one 
year,  husband  a  vagrant,  physical  incapacity,  indig- 
nities rendering  condition  intolerable,  pregnancy  of 
wife  by  other  than  husband  at  marriage,  either  party 
convicted  of  felony  before  marriage  unknown  to  other. 
The  marriage  may  be  annulled  for  the  following 
causes:    Want  of  age.  force  or  fraud. 

N.B. — 52  ''States"  are  listed  here — Alaska.  Hawaii, 
Porto  "Rico.  District  of  Columbia  are  not  officially 
tenned  States,  but  are  included  here  for  comparative 
purposes. 

A  summary  of  these  laws  shows  that  in  the  48  st:ites 
- — adulter\'  is  recognized  as  a  cause  in  every  state ; 
admitting  divorce  (i.e.  47)  ;  desertion  and  cruelty  in 
45.  (only  2  of  which  do  not  grant  divorce  for  either 
cause  alone)  :  conviction  of  a  grave  crime  in  41 :  habit- 
ual drunkenness  in  40* :  incurable  insanity  in  7 : 
incompatibility  of  temperament,  definitely  stated  in 
one.  but  in  such  general  headings  as  "intolerable  or 
burdensome."  etc..  a  sufficiently  wide  range  of  judg- 
ment exi.sts  to  make  this  a  ground  for  divorce  in  more 
states  than  this  one. 

•Including     those     states,    whose    laws     are     wide    enough     to     include 
this,   though   not   named,   as   a   possible   ground. 
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Chapter  III 

INCIDENCE     OF     DIVORCE     IN    THE 
UNITED    STATES 

Thf  hisr  ,i\,iil;il»lo  itifoniuUinn  on  divorce  through- 
out the  Unitpd  States  is  the  Bureau  of  Census  report, 
1916.  neces.sit;it«'(l  by  agitation  fnr  Amendments  to 
the  Constitution  giving  Congress  power  to  legislate 
on  all  questions  of  marriage  and  divoree.  Returns  in 
the  report  include  2.8:^,")  out  of  2.080  counties  in  the 
U.S.A..  and  cover  all  but  about  10%  of  divorces- 
granted  and  2^f  of  all  marriage.s  solemnized. 

Reviewing  generally  the  trend  of  divorce  in  the 
V.  S.  A.,  the  report  comments  on  the  growth  of  the 
prevalence  of  divorce.  From  1887-1006,  there  were 
granted  045.265  divorces  as  compared  with  328.716 
in  the  preceding  twenty  year  period,  (almost  one- 
third  of  the  number  for  the  next  twenty  years V 

From  1 887-1807,  352.263  divorces  were  granted,  but 
the  ne.xt  decade.  (1897-1906)  recorded  503.362.  an 
actual  increa.se  of  241.000.  that  is  68.4%.  Yet  the 
marriage  rate  in  thi.s  decade  incna.sed  only  39.2%. 
As  tlie  rei)ort  on  divorce  is  for  1916  only,  no  decade 
increase  in  divorce  can  be  quoted  for  1906-1016. 
The  marriage  r;ite  increase  for  that  period  was  24.1%, 
while  niarriagt's  in  1916  totalled  1.040.778.  In  the 
same  yrar  no  IrsK  ihon  112.036  divorcer  were  granted, 
as  compared  with  72.062  in  1906.  an  increase  in  one 
annual  rate  over  the  other  of  57.6%.  This  figuri\ 
(72.062)  'for  1906.  ref)resented  in  turn  an  increase  of 
67.6^/r  over  the  annual  rate  of  1896.  For  the  forty 
years  between  1867-1906.  there  were  granted  in  the 
r.S.A.,  1.274.341  divorces  (Bureau  of  Statistics  total). 
This  showed  a  r-'gular  increase  by  decades  from  1867- 
1906.  out  of  all  proportion  to  inr-reases  in  population. 

From  1877-1886,  Divorces  over  the  preceding  ten 
years  showed  an  increase  of  69.2'/  to  a  population  in- 
crea.se  of  30.1  Cr.  From  1887-1896  the  Divorce  in- 
croas'^  was  70.5'r.  with  the  population  increase  2o.5%. 
From  1897-1006.  divorces  iuerea.sed  at  68.4%.  but 
population  at  ouly  20.7%.  The  Department  of  the 
Census  warns  that  this  decrease  may  only  be  an 
apparent  one.  due  to  incomplete  returns.  The  annual 
rate  of  1916  coinp.irrd  with  1906,  showed  an  increase 
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everywhere  in  the  U.S.A.,  except  in  Colorado,  Maine. 
South  Dakota,  West  Virginia  and  tlie  District  of  Col- 
umbia. 

Totals  throughout  refer  only  to  divorces  granted — 
the  large  number  of  divorces  applied  for.  are  not 
touched. 

But  the  most  significant  and  graphic  idea  of  the 
divorce  increase  in  the  United  States  may  be  gained 
by  a  comparison  of  selected  representative  years  in 
the  period  from  1870  to  1916 — taking  the  United 
States  as  a  whole 

in  1870  the  divorce  rate  was  28  per  100.000  population 
in  1880  the  divorce  rate  was  39  per  100,000  population 
in  1890  the  divorce  rate  was  53  per  100,000  population 
in  1900  the  divorce  rate  was  73  per  100,000  population 
in  1906  the  divorce  rate  was  84  per  100.000  population 
in  1916  the  divorce  rate  was  112  per  100,000  population 
per  annum,  or  that  is  an  actual  rate  over  40  years  of 
four  times  its  original  rate — 'a  relative  increase  of 
400%  in  the  rates  of  1916  with  the  rate  of  1870. 

Of  the  112,036  divorces  granted,  in  3,344  cases  no 
detailed  statistics  were  given,  leaving  for  this  study, 
108.702  cases.  Of  this  total,  33,809.  or  31.1%  of  the 
divorces  were  granted  to  the  husband.  74,893 — 68.9% 
to  the  wife.  It  is  valuable  to  note  that  since  1896 
there  has  been  a  steady  increase  in  the  number  of 
divorces  granted  to  the  wife,  due  to  the  fact,  the 
Census  states,  that  the  wife  "more  frequently  has  a 
legal  ground  for  the  divorce  than  the  husband."  An 
analysis  of  these  figures  with  causes,  affords  of  itself 
something  of  a  commentary  on  this  aspect  o^  social 
and  family  life. 

Percentage 
Of  108,702  cases  there  were—  To  the  To  the  of  Total 

Granted  For  Husband  Wife  (of  the  whole) 

Adulterv    20.3%  7.5%  11.5%; 

Crueltv 17.4%  33.2%  28.3% 

Desertion    50.  %  30.8%  36.8% 

Drunkenness 8%  4.5%  3.4% 

Neglect  to  Provide 6.9%  4.7% 

Combination     of      the 

above    4.3%  10.5%  8.6% 

All  other  Causes 7.2%  6.5%  6.8% 
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?o„,ribu,ing65.1-.ot  the  total  <.u,ses 

Of  divorcer  ei-anted  to  tl.e  liusbaud,  50,«   ol  all 

i;r   (UMM         ^  granted    on    the 

d  voro.^s  arnnted  to  the  \iie  \^^i^  %o  fto/^  on  the 
-rounds  of  lu-r  hnshand's  cruelty;  ^O.hjr  on  xne 
^rounds  of  his  desertion:  7.5%  of  his  adultery:  4..% 
heeanse  of  drunkenness. 

If  a  coinnarison  of  like  figures  he  made  from  1887 
thJIuth  T;  I  found  that  in  the  lifted  e^ause.^^^^ 
drunkenness  and  desertion  show  a  shcfht.  but  ..-;enerdi 
dee;ea.se,   while   eruelty.   and   failure   to  provide,   in- 
crease steadily  and  strongly,  especially    in   Dlb. 

Analvsing  ihe  11.5%  of  eiises  granted  fo^  ^dult'^^; 
we  find  thai  of  this  group.  54.9%  were  granted  to  the 
hishand;  45.1%  to  tV  wife-a  "^her  silen  evidei^c 
of  the  douhle  standard,  for  in  the  words  of  t^e  report 
it  is  an  offence,  "more  likely  to  he  discovered,  (on  the 
pnrt  of  the  wife)  and  less  likely  to  he  condoned. 

Of  the  36.8^/r  for  desertion.  10.2%  were  i.ssued  to 
thf  iiushand..  .-T.T^v   to  the  wife. 

Of  the  :^4';  for  drunkenness,  7%  were  granted  to 
the  Inishand  :  02.6' ;  to  the  wife.  Of  4.7%  for  nesrleet 
to  provi.le  100';  were,  of  course,  granted  to  the  vyite. 
Of  8  6%  jrranted  for  a  comhination  of  any  of  these 
causes.' 15.4^;  w.mv  granted  to  the  hu>h:ind ;  84.6 /r 
to  the  wife. 

Of  ironi.'Ml  slsnifh-anco  and  in  great  defense  of  our 
Cana.lian  l^arliamentary  Clau.se  governing  connivance 
is  the  fact  that  of  108.702  cases,  only  14.770  were  con- 
tested and  in  manv  of  tlu'Sf  ca.ses.  the  contest 
was  onlv  fih-.l  to  expedite  the  suit.  There  has  heen  a 
st.-adv  iler-rease  in  the  percentage  of  cases  contested 
since'  1807.  Of  tlio.^e  contested,  the  wife  contns^ed 
4  636  or  l:Wi  of  iliose  crnnted  the  hushand.  The 
husl^and  .'ontested  10.14:^.  or  1:^5%  ;f  t.ho>e  granted 
to  \ho  wife.     On  the  whole  in  nnaly.sing  this  and  the 
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1867-15)06  roport  it  is  evident  that  unless  the  oharire  is 
adultery,  (due.  doubtless  to  the  publicity  involved  and 
the  embarrassment  of  the  trial)  the  wife  will  contest 
the  c'harge  more  frequently  than  the  husband.  Di- 
vorces souo-ht  on  the  ground  of  cruelty  were  most 
frequently  contested,  while  those  for  desertion  were 
seldom  fought.  AVhen  the  notice  was  served  person- 
ally, 18.57c.  cases  were  contested.  "W,hen  notice  was 
given  by  publication  only,  only  2.4%  were  contested. 
Of  value,  especially  in  Canada,  a  land  of  equal  dis- 
tances, is  the  evidence  that  where  the  two  parties 
dwelt  in  the  same  state,  or  where  the  marriage  had 
been  performed  in  the  same  state,  in  which  the  divorce 
Avas  sought,  the  highest  percentage  of  cases  were  con- 
tested. The  fact  that  only  63.5%  were  sought  in  the 
same  states  in  which  the  marriage  was  performed  and 
that  this  percentage  is  gradually  decreasing  over  the 
years  of  the  reports,  would  seem  to  strengthen  the 
natural  assumption  of  migratory  family  life  as  a  force, 
breaking  up  and  endangering  the  whole  family  insti- 
tution. 

An  idea  of  the  whole  attitiude  to  the  question  may 
perhaps  be  found  in  the  increasing  number  of  cases 
in  which  alimony  was  requested,  (20.2%)  and  granted 
(15.2%).  Alimony  was  granted  to  the  wife  in  19.9% 
of  tihe  cases  requested,  to  the  husband  in  4.6%. 

THE  CHILDREN. 

The  tragedy  O'f  divorce  is  in  the  lives  of  the  children 
of  a  shattered   parenthood. 

The  divorce  statistics  cover  only  the  dependent 
children  concerned  in  the  eases,  not  the  total  number 
of  children  of  the  marriages.  However,  it  is  a  terri- 
ble commentary  on  family  life  in  the  United  States 
in  1916  and  at  the  same  time  a  tremendous  proof  of 
the  binding  love  of  children  that  in  these  108,702 
divorces  granted,  there  ivere  no  child re7i  in  56,651 
of  the  marriages — or  a  percentage  of  52.1%  childless 
homes.  These  are  absolute  facts — in  11.042  additional 
cases,  children  were  not  mentioned  and  it  is  possible 
that  there  were  none  or  none  dependent.     In  fact  the 
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Krport  it.itf.s  that  tliis  as.suniption,  that  there  were 
none,  seenis  lx>rne  out  by  other  tables.  But  in  52% 
of  this  huge  total  obtaining  divorces  there  were  no 
rhildnn.  As  wliat  is  marriatre  and  the  family  state 
rf'UMnhMl.  \\h(*n  siifh  a  condition  obtains?  The  life 
of  man  and  woman  together  as  evidenced  by  this  per- 
centatre  niisrht  weJl  })e  productive  of  a  huge  divorce 
or  separation  rate.  The  reniaininj^  'M.1%  (41,009) 
reported  .-.iiildren  of  a  dependent  a^o.  For  the  period 
1 887-1  n06.  40.2',v  reported  no  children,  yet  at  the  end 
of  a  year,  a  decade  later  the  annual  rate  was  52.1% 
reportintr  Jio  children.  If  this  rate  is  indicative  at  all, 
race  suieide  must  })e  a  problem  no  longer  in  the  hypo- 
thetical sphere  in  the  Republic.  It  may  also  be  sig- 
nificant of  the  influence  of  the  child  in  the  home  that 
children  were  reported  more  frequently  when  the 
divorce  was  granted  to  the  wife  than  when  granted 
to  tlie  husf)and.  In  1916,  when  tlie  divorce  was  grant- 
ed to  the  wife,  children  were  reported  in  42.2%  of  the 
cases,  but  in  divorces  granted  to  the  hushand  there 
were  children  in  <ndy  27.8%.  of  the  cases.  In  77.1% 
of  the  ca.ses  where  children  were  reported,  divorces 
were  granted  to  the  wife,  but  in  only  65%  of  the  cases 
where  there  were  no  children,  which  the  Report  sur- 
mises would  indicate  that  the  hu.s)band  is  more  reluct- 
ant to  take  proceedings  where  there  are  children, 
since  they  are  generally  assigned  to  the  mother's 
custody.  From  fear  of  severance  from  them,  he  de- 
fers taking  the  initiative  and  hence  the  difference  in 
the.se  rates  in  the  groups  where  children  do  and  do 
not  figure. 

Reading  the  Fnited  States  Reports,  the  outstanding 
facts  are  that  a  country  reporting  roughlv.  a  popula- 
tion of  10.-).000.000.»  in  1916  had  a  divorce  rate  of 
112  per  100.000  f)()pulation  :  n  !iros.s  total  ctf  112.036 
divorces  in  that  year  to  1.040,788  marriages  and  re- 
ported no  children  in  52.1%  of  divorces  granted. 
With  these  fncts  the  report  indicates  a  steadily  in- 
creasing divorce  rate,  utterly  disproportionate  to  in- 
creases either  in  the  marriage  or  population  rate.  A 
frank  (piestion  seems   to  emerge  at  the  clo.«e  of  the 

•  1930— estimated   at   105,683,108. 
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study  of  the  1916  Report — Is  this  Marriage  and  Di- 
vorce? or  is  it  Progressive  Folygamy? 

And  as  the  final  sentences  of  this  section  of  the  re- 
port no  more  telling  evidence  can  be  produced  than 
the  implied  statements  made  by  Robert  Grant,  Judge 
of  the  Probate  Court  of  Boston,  in  his  work,  "Law  and 
the  Family." 

"People  in  Europe  still  expect  to  stay  married, 
even  though  disillusioned  and  are  correspondingly 
circumspect  in  consenting  to  wed:  but  with  us  the 
deliberation  which  ought  to  precede  the  most  solemn 
function  in  life  is  too  apt  to  yield  to  the  democratic 
innuendo — Why  worry  when  escape  is  so  easy,  if  one 
wearies  of  it?" 

"The  assumption  that  married  life  in  this  country 
continues  to  be  purer  than  elsewhere  in  the  world 
must  face  the  dual  knowledge  that  more  people  con- 
tinue to  obtain  divorces  in  the  U.S.A.  than  ever  bpfoT- 
and  that  a  larger  number  of  the  applicants  are 
women." 

'•The  vital  question  for  Americans  to  consider  is 
whether  refusing  to  stay  married  by  hook  or  by  crook 
and  incidentallv  hoodwinking  the  Courts  is  to  be 
rated  as  a  perquisite  of  liberty  (plus  respectability  if 
the  petitioner  has  missed  happiness)  for  what  else  does 
the  growth  in  our  divorce  rate  portend?" 
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Chapter  IV 

DIVORCE  AND  LEGISLATION 
IN  CANADA 

By  the  terms  of  the  British  North  America  Act 
the  Parliament  of  Canada  has  sole  jurisdiction  over 
all   subjects   of   marriage   and   divorce,   except    the 
Bolemnization  of  marriage,  which  remains  a  matter  of 
provincial  jurisdiction  and  legislation.     The  Parlia- 
ment of  Canada  was  given  power  "to  provide  for  the 
establishment  of  any  additional  Courts  for  the  better 
administrati(m  of  the  laws  of  Canada."    (hence  the 
power  to  establish  divorce  courts  in  the  provinces  of 
Canada),  while  at  the  same  time  existing  laws  (1867) 
and  courts  were  to  be  continued  in  Ontario,  Quebec. 
Nova  Scotia  and  New  Brunswick,  subject  to  repeal 
bj^  any  one  of  the  three  Parliaments.     It  is  in  the 
terms   of   this   agreement   that    the    explanation    is 
found  for  the  variations  existing  in  Canadian  law 
governing    divorce.      When    British    Columbia    and 
Prince  Edward  Island  came  into  confederation  they 
came  on  the  same  definite  understanding.     Of  the 
five  old  provinces,  Nova  Scotia,    New     Brunswick, 
Prince  Edward  Island,  definitely  retained  the  laws 
regarding  marriage  and  divorce  in  force  in  their 
territories  in  1867.     Ontario  and  Quebec  definitely 
retained  their  laws   on   marriage   and  the   capacity 
to  contract  marriage.     When  British  Columbia.  Al- 
berta. Saskatchewan  and  Manitoba    entered     Con- 
federation they  retained  the  laws  and  practices  of 
England   as  in  force   mthin  their  boundaries,  and 
the  lack  of  detailed  definition  of  powers  led  to  appeal 
to  the  Privy  Council  (by  B.C.  in  1877,  by  the  Prairie 
Provinces  in  1919)  to  have  declared  as  in  force  there 
the  Divorce  Act  of  1857,    in    England,    providing 
for  the  establishment  of  a  Divorce  Court.     The  four 
provinces  were  upheld  in  their  appeals  so  that  to-day 
British   Columbia   still  operates  under  the  English 
Divorce  law  as  in  force  Nov.  19.    1858:    the    other 
three,  as  in  force  July  15.  1870. 

In  Canada,  then,  there  are  Divorce  Courts  in 
Nova  Scotia,  New  Brunswick,  British  Columbia, 
Manitoba.  Saskatchewan  and  Alberta — in  the  former 
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i\TO,  regularly  constituted  Divorce  Courts  of  the 
Provinces.  In  Prince  Edward  Island,  the  Lieutenant- 
Oovernor  and  five  or  more  members  of  the  Cabinet 
act  as  the  Divorce  Court,  on  any  plea  for  divorce, 
but  as  only  one  divorce  has  ever  been  granted  in 
this  province  and  that  by  Act  of  Parliament  of  Can- 
ada, in  1913,  Prince  Edward  Island  does  not  enter 
into  this  study.  In  Ontario  and  Quebec  divorce 
can  be  obtained  only  by  Act  of  Parliament  of  Canada, 
and  then  on  the  one  ground  of  adultery,  for  though 
divorce  is  not  confined  to  this  one  ground  by  statute, 
parliamentary  custom  has  practically  confined  appli- 
cation to  this  one  cause.  In  brief,  then,  Divorce  ia 
granted  in  Canada  in 

A— Alberta  ^ 

British  Columbia  i       by  the  Supreme  Court  of 
^Manitoba  j  the  Province. 

Saskatchewan       J 

for  the  same  grounds  as  obtain  in  the  English 
Divorce  Courts,  e.g. : 

I.  On  the  petition  of  the  husband — adultery. 

IT.  On  the  petition  of  the  wife. 

(1)  Incestuous  adultery. 

(2)  Bigamy  with  adultery. 

(3)  Rape. 
(4 "I   Sodomy. 

(5)  Bestiality. 

(6)  Adultery  with  such  cruelty  as  of  itself 
would  have  entitled  her  to  Judicial 
Separation. 

(7)  Adultery  coupled  with  desertion  with- 
out reasonable  excuse  for  two  years  or 
upwards. 

B — Granted  in  Ontario  and  Quebec  by  Act  of  the 
Dominion  Parliament  only  and  for  the  one  ground 
of  adultery*   only. 

C — ^Granted  in  Nova  Scotia  by  the    Court     for 
Divorce  and  Matrimonial  Causes  on  the  grounds  of 
Adulterv. 


•There  is  no  statutory  limitation  to  this  one  ground,  but  custom  has 
restricted  divorce  to  this  reason.  Unnatural  offences,  of  course,  con- 
stitute a  ground  for  divorce,  in  the  Canadian  Parliament  as  elsewhere 
where  divorce  is  recognized. 
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Irapotence. 

Cruelty. 

Consanguinity. 

D — Granted  in  New  Brunswick  by  the  Court  for 
Divorce  and  Matrimonial  Causes  on  the  grounds  of 
Adultery  (no  decree  on  this  ground  to  affect 

the  legitimacy  of  the  issue.) 
Impotence. 
Frigidity. 
Consanguinity. 

(In  these  two  provinces,  no  distinction  is  made 
between  annulment  of  marriage  and  divorce — ^^the 
same  Courts  ;ind  legislation  applying  to  both). 

E — Prince  Edward  Island  by  Court  composed  of 
the  Lieut. -Governor  and   five   or  more  members  of 
the  Council — on  grounds  of 
Adulterj'. 
Impotence. 
Consanguinity. 

Of  course  any  applicant  may  bring  his  or  her  plea 
for  divorcee  before  the  Parliament  of  Canada,  not- 
withstanding the  existence  of  a  Divorce  Court  within 
the  particular  Province.  Ordinary  judicial  proce- 
dure is  followed  in  the  provinces  where  Courts  exist. 

In  Ontario  and  Quebec  a  Divorce  decree  takes 
the  form  of  a  private  Act  of  Parliament.  (Within 
the  province  of  Ontario,  no  court  has  the  power 
to  grant  divorce,  or  to  annul  a  marriage  except 
for  want  of  consent  of  parents  (Act  of  1907).  but 
alimony  lies  within  the  jurisdiction  of  the  Supreme 
Court  of  the  Province).  The  application  for  a  Bill  of 
Divorce  takes  the  form  of  a  petition  to  the  Governor- 
General.  the  Scjiate  and  Ilonsc  of  Cominons.  nnd 
comes  niidei"  the  head  of  Private  Rill  legislation  in 
Parliament.  The  petition  to  the  Governor-General 
may  be  mailed  to  the  Ofifice  of  the  Secretary  of  State 
at  any  time  during  the  Session.  The  petition  to  the 
Senate  n)ust  ])e  presented  by  a  ^lember  of  the  Senate 
within  the  first  sixty  day.s  of  the  Session.  The  peition 
to  the  House  of  Commons,  endorsed  by  ;i  ]\Ieniber  of 
Parlinment.  must  be  filed  with  the  Clerk  of  the  House 
within   the   first   six   weeks  of  the   Session.     The   fees 
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ftayal)lo  in  Parliaiueiit  amonut  to  $210.00.  Every 
applit'ant  for  a  Bill  of  Divorce  is  oblip;oil  to  orive 
Notice  of  Jiis  or  her  iutonded  ap[)lieatioii  ))_v  pul)liL'a- 
tioii  once  a  week  for  a  period  of  three  months  in  the 
Canada  Clazette,  and  two  local  new.sj)ap('rs  pul)lished 
in  the  eonnty  or  district  wherein  such  applicant  re- 
.sided  at  the  time  of  the  separation  of  the  i)arties.  A 
copy  of  the  Notice  and  a  copy  of  the  petition  and 
information  must  at  the  instance  of  tlie  applicant,  and 
not  le.ss  than  two  months  before  the  consideration  by 
tlie  Committee  on  Divorce  of  the  petition,  be  served 
personally  when  that  can  be  done,  on  the  person  from 
whom  the  divorce  is  sought.  It  is  the  necessity  of  ihia 
proceeding  together  with  the  payment  of  the  fee 
that  causes  dissatisfaction  with  divorce  by  Act  of 
Parliament,  it  being  claimed  that  a  barrier  is  erected 
against  the  poor  man.  Printing  and  like  incidental 
expenses  and  legal  fees  ^AX)uld  he  incurred  whether 
divorce  were  sought  by  judicial  or  legislative  pro- 
cedure. Travelling  expenses  might  be  incurred  in 
some  measure  (though  certainly  to  a  considerable 
amount  in  Western  Canada)  in  greater  degree  in 
travelling  to  Ottawa  than  to  the  sitting  of  the  Pro- 
vincial Divorce  Court.  However,  apart  from  this 
latter  outlay  the  expenses  involved  in  obtaining  a 
decree  of  divorce  would  be  approximately  the  same 
whether  it  were  granted  by  the  judiciary  or  by 
Parliament,  were  it  not  for  this  $200  fee.  However, 
in  custom  the  Senate  remits  this  fee,  where  it  feels 
that  circumstances  so  justify  and  consequently  thi.s 
hardship  is  not  so  great  as  might  appear.  If  the 
wife  has  no  means  to  defend  the  action  the  husband 
is  required  to  advance  sufficient  monej's  for  this 
purpose. 

Upon  presentation  of  the  petition  to  the  Senate  it 
stands  referred  to  the  Standing  Committee  on 
Divorce.  If  the  requirements  of  the  Rules  of  the 
Senate  have  been  complied  with  in  all  material 
respects,  the  Committee,  after  reasonable  notice  to  the 
parties,  proceeds  to  hear  and  inquire  into  the  matters 
■set  forth  in  the  petition  and  takes  evidence  upon  oath 
touching    the    right    of   the    petitioner    to    the    relief 
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pr  lyod    for.     The    potitionei"    ;iiul    m11    \vitn(^ssps    are 
ol)liirt'(l  to  appear  in  person  hnfore  the  Committee  at 
Ottawa.     If  the  allejration.s  in  the  petition  he  proved, 
the    party    froni    whom    the    divort-e    is    .■^onsrht    may 
neverthele.ss  he  adniitted   to   prove  connivance  at.  or 
condonation  of  tlie  adultery,  collusion  in  the  pnn-eed- 
intf.s  for  divorce,  or  adultery  on  the  part  of  the  peti- 
tioner.   Connivance  at.  or  condonation  of  the  aduUery. 
or  collusion  in  the  proceedintjs  for  divorce,  is  always 
a  sufficient  o-round  for  rejectinof  a  Bill  of  Divorce,  and 
i.s  inquired  into  hy  the  Committee.     If  the  report  of 
the  Connnittee  recommends  the  grantinof  of  the  relief 
prayed  for.  it  is  accompanied  hy  a  draft  of  a  Bill  to 
effect  such   relief.     The  Bill   consi.sts  of  three   parts, 
the  preamhle  which  set^^  forth   tlie   facts  upon   which 
Parliament   hases  the  relief,   a   clause   dis.solvinw   the 
marriaofe.  and  a  clause  antliorizing  the  ])ptitioner  to 
marry  again.     I'pon  adoption  of  the  report  the  Bill 
may  he  introduced  and  read  a  first  time.      It  is  then 
placed  on  the  order  paper  for.  second   reading  on   a 
date  which  is  then  fixed.     After  the  third  reading  the 
Bill,  aecompanied  by  the  evidence,  goes  to  the  IIiMise  of 
Commons  for  concurrence.     On  the  second  reading  of 
the  Bill  in  the  House  of  Commons  it  is  referred  to  tht^ 
]\riscellaneous  Private  Bills  Committee  of  that  Hou.se. 
where  the  evidence  is  considered.     If  the  I^ill  pa.sses 
the  Committee  the  Chairman  so  reports  to  the  House. 
If  tlie  report    is  adopted    1)y   the   House   the   Bill    is 
placed  on  the  order  paper  for  cousideration  in  Com- 
mittee of  the  Whole  House,  and  after  sucji  considera- 
tion and   favorahle  report   hy  the   Committee   of  tlie 
Whole,  the  P>ill  is  read  a  third  time  and  is  then  ready 
for  the  Royal  A.s.sent.     The  Bill  may  he  attacked  and 
defeated  on   any  of  the   Peading-s   or  in    the   ^liscel- 
laneous  Private  Bills  Connnittee  or  the  Committee  of 
the  Whole  of  the   House  of  Commons. 

Divorce  is  considered  by  the  Senate  on  the  one 
ground  of  adultery,  whieh  exists  equally  for  both 
sexes.  Other  causes  may  he  admitted  by  law.  but 
by  custom  the  bill  is  granted  for  this  one  cause  only. 
Collusion  or  connivance  between  the  petitioners  and 
respondent  will  prevent  consideration  or  grantin?  of 
relief. 

•.Mso,  unnatur.-il  offences. 
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In  the  Ash  Case,  1887,  it  was  stated  that 
the  Canadian  Parliament  would  under  no  circum- 
stances recognize  a  divorce  granted  by  an  United 
States  Court,  where  t'he  parties  were  married  in 
Canada,  but  Canadian  Courts  of  Justice  will  recog- 
nize a  foreign  decree  of  divorce,  if  regularly 
granted  in  a  foreign  country,  by  a  Court  of  com- 
petent jurisdiction.  Of  course,  domicile  at  com- 
mencement of  proceedings  must  have  been  estab- 
lished to  the  satisfaction  of  the  Canadian  Court, 
recognizing  such  a  decree.  Nor  may  the  Canadian 
Divorce  Courts  entertain  proceedings  for  the  dis- 
solution of  marria-ges  of  parties  not  domiciled  within 
the  Province,  within  which  the  suit  is  brought,  at 
the  initiation  of  proceedings.  This  does  not  apply, 
of  course,  when  the  deserting  husband  leaves  the 
province,  for  the  wife  may  then  enter  the  plea  for 
divorce. 

Such  is  the  Canadian  practice*  on  divorce,  for  this  is 
the  practice*  of  Canada,  the  law  of  the  Divorce  Cmirts 
in  tbe  various  provinces,  being  the  law  of  each  respec- 
tive province.  Thus  it  will  be  evident  that  the  Cana- 
dian Parliament  on  the  one  hand,  and  especially 
the  provinces  of  Ontario  and  Quebec  on  the  other, 
in  their  general  law  do  not  recognize  divorce.  The 
general  law  of  these  two  provinces,  and  the  general 
law  of  the  Parliament  of  Canada  does  not  assume 
the  possibility  of  divorce,  but  assumes  rather,  the 
general  indissolubility  of  marriage.  If  a  man  or 
woman  seeks  relief  from  or  dissolution  of  marriage 
he  or  she  must  obtain  exemption  from  the  general 
law  of  the  Canadian  Parliament  in  the  Province  of 
Ontario  or  Quebec,  by  a  private  act  of  that  Parlia- 
ment really  constituting  private  law  to  apply  to 
that  individaial  case.  This  must  be  borne  in  mind 
in  considering  any  argument  for  the  establishment 
of  divorce  courts  in  these  two  provinces.  The  state- 
ment is  put  forward  that  the  establishment  of 
divorce  courts  in  these  provinces  for  the  granting 
of  divorce  on  the  one  ground  of  adultery,  does  not 

•It    is    noteworthy    that    this    procedure    is    the    result    of    precedent 
only.    There   is  no   statute   covering   Divorce   in   the   Canadian   Statutes. 


raise  any  question  of  any  cliange  in  the  law  beyond 
the  extension  of  equal  facilities  to  all  classes.  This 
statement  is  not  absolutely  correct,  for  the  very 
fnn(1;\in''nt;il  ditTtTcnce  is  involved  of  substituting 
a  general  law  of  recognition  of  divorce  in  either  or 
both  of  these  provinces,  by  the  creation  of  a  divorce 
court  therein,  where  now  the  general  law  is  founded 
on  and  assumes  the  o:eneral  indissolubility  of  mar- 
riage. The  change  is  fundamentally  one  that  would 
mean  that  with  the  existence  of  a  Provincial  Divorce 
Court,  an  individual  seeking  a  divorce  seeks  but 
application  to  his  case  of  a  general  law  that  recog- 
nizes divorce,  while  at  the  present  time,  lie  seeks 
by  the  exemption  of  a  private  Act  of  Parliament  and 
the  creation  of  a  special  piece  of  private  legislation 
to  apply  to  his  case,  personal  relief  from  the  general 
law  that  recognizes  and  assumes  but  the  general  in- 
dissolubility of  the  marriage  bond.  The  ethical  sur- 
render of  the  latter  position  for  the  former  cannot 
be  disregarded  in  consideration  of  soich  a  proposed 
change. 

Such  is  the  system  and  principle  of  divorce  recog- 
nized in  Canada  since  Confederation. 

PRESENT  SITUATION. 

On  the  6th  of  .June,  1910,  W.  P.  Nickle  (King- 
ston) introduced  a  Divorce  Bill  in  the  Canadian  Com- 
mons which  received  the  support  of  Sir  Robert  Bor- 
den and  passed  its  second  reading  hy  a  vote  of  68 
to  35.  This  bill,  its  sponsor  stated,  proposed  to  go 
no  further  than  the  English  Act  of  1857,  namely, 
to  tran.sfer  from  the  Senate  to  a  Special  Court,  juris- 
diction over  Divorce  cases,  the  ground  for  divorce 
to  remain  unchanged. 

It  may  be  valuable  to  note  that  the  arguments 
in  the  British  House  in  1856-7  were  almost  exactly 
similar  to  those  employed  in  our  Commons  sixty 
years  later,  except  that  the  social  disorganization 
in  many  families  following  the  war  lent  support  to 
the  argument  of  the  framers  of  the  Act,  though  the 
Crimean  War  was  not  without  its  influence  in  the 
passin^r  of  Knglis'h  law  at  that  time.     It  should  not 
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De  rorgotten  in  Canada  to-day  that  at  this  very  time 
in  England  it  is  proposed  to  extend  the  grounds  of 
divorce  to  desertion,  cinielty,  habitual  drunkenness, 
insanity  and  imprisonment  (life) — a  possibility 
abhorred  and  discounted  by  the  proponents  of  the 
measure  to  establish  the  Divorce  Court  in  England 
in  1857.  Divorce  once  given  legal  recognition  and 
moderate  facility  in  its  granting  is  a  disorganizing 
and  corrupting  force,  the  growth  of  which  rapidly 
develops  beyond  the  power  of  human  social  control. 
It  is  a  coincidence  that  to-day  in  Ontario  and  Quebec 
we  stand  where  England  stood  in  1857,  facing  a 
similar  situation,  called  on  to  answer  the  same  ques- 
tion. England's  experience  can  point  to  no  great 
social  gain  from  her  action,  rather  can  she  point 
to  an  increased  divorce  rate,  and  a  bill  twice  passed 
by  her  House  of  Lords  to  extend  the  grounds  of 
divorce  practically  as  widely  as  they  now  obtain  in 
the  United  States.  Oui'  question  is.  Have  we  any 
guarantee  that  adopting  to-day  the  decision  England 
adopted  in  1857  we  shall  not  within  sixty  years,  or 
much  sooner,  face  the  situation  England  faces 
to-day? 

But  after  passing  its  second  reading  the  Nickle 
Bill  was  withdrawn.  To  take  its  place,  practically, 
a  bill  was  introduced  by  Hon.  Mr.  Barnard,  in  the 
Senate,  bnt  this  bill  was  abandoned.  In  1920, 
Senator  W.  B.  Ross  introduced  a  bill  in  the  Senate 
entitled  "An  Act  to  provide  in  Ontario  and  Prince 
Edward  Island  for  the  Dissolution  and  Annulment 
of  Marriage."  (Bill  I,  1920).  This  bill  proposed 
that  the  law  of  England,  as  in  force  in  1870.  should 
l)ecome  law  on  these  matters  in  these  two  provinces, 
unless  any  section  thereof  had  been  repealed  by  the 
government  of  that  province.  This  Bill  pa.ssed  the 
Senate.  April  16,  1920.  The  practical  eifect  of  the 
bill  was  to  give  divorce  jurisdiction  to  the  Supreme 
Courts  in  these  two  provinces,  and  thus  practically 
establish  Divorce  Courts  therein.  But  another  bill 
(Bill  J),  passed  in  the  Senate.  April  27,  1920.  "Re- 
specting the  Dissolution  and  Annulment  of  Mar- 
riage."  that  sought   to   make   uniform   the   divorce 
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laws  of  llie  provinces,  and  thus  to  establish  in  On- 
tario (Quebec)  and  Prince  Edward  Island,  Divorce 
Courts  co-equal  with  those  in  the  provinces.  By 
special  elau.<ye  (1)  this  Act  was  stated  specifically  as 
not  applyinpr  to  the  province  of  Quebec,  though  its 
frainers  probably  had  some  slig-ht  hope  that  it  might 
escape  or  might  at  some  future  date  be  accepted 
therein.  The  Prince  Edward  Island  Legislature 
immediately  passed  an  unanimous  resolution  oppos- 
ing the  establishment  of  a  divorce  court  there,  first, 
because  the  j)eople  of  the  Province  had  not  requested 
it,  secondly,  because  "the  establishment  of  such  a 
court  will  tend  to  destroy  the  stability  of  the  home 
and  encourage  the  dissolution  of  the  marriage  tie." 
By  this  bill  the  sex  disabilities  of  the  English  law 
were  to  be  removed,  that  is,  adultery  by  the  hus- 
band would  be  ground  for  petition  for  divorce  by 
the  wife.  The  divorce  decree  was  to  be  nisi  (abso- 
lute after  three  months).  Collusion  or  connivance 
would  suspend  the  decree  upon  action  by  the  Attor- 
ney-General of  the  Province.  Alimony  might  be 
provided  when  the  decree  was  granted  while  all 
general  procedure,  etc.,  not  provided  for  in  the 
bill  should  follow  that  of  the  Probate.  Divorce, 
and  Admiralty  Division  of  the  High  Court  of 
England.  No  divorce  case  was  to  be  tried 
by  Jury;  no  publication  of  the  details  of  a  case 
was  to  be  made,  without  the  Judge's  permis- 
sion, while  he  might  hold  any  or  all  of  the  proceed- 
ings in  any  case  in  camera.  One  clause,  included  i'.i 
this  bill  w^hich  has  not  received  muc^  public  atten- 
tion and  which  will  lend  itself  in  General  use  for 
collusion,  as  well  as  prove  of  undoubted  .suggestion 
towards  a  lower  social  and  moral  standard  is  Clause 
3,  which  provides  that  where  the  respondent  as  well 
as  the  petitioner  is  guilty,  the  Court  may  give  the 
respondoit  the  same  relief  as  that  to  which  the  peti- 
tioner is  entitled.  Practically  where  both  parties 
are  guilty  of  adultery  the  marriage  would  be  dis- 
solved and  both  permitted  to  remarry.  Had  this 
Act  been  in  force  the  de  "Martigny  case.  1921,  thrown 
out  by  the  Commons  on  this  very  ground,  would 
have  been  accepted  and  the  divorce  granted.    Surely 

38 


divorce  under  such  circumstances  with  the  privilege 
of  remarriagfe  becomes  practically  equivalent  to 
severance  of  the  marriage  tie,  by  mutual  consent 
and  sexual  union  elsewhere  and  so  practically  a 
recognition  of  free  love  exists.*  Yet  such  is  the 
proposal  passed  by  the  Senate  of  Canada  and  recom- 
mended for  adoption  by  the  Commons  in  1920.  Well 
may  the  wisdom  of  an  enactment  making  adultery  a 
erime  be  suggested  here  as  safeguarding  family  life 
and  the  institution  of  marriage  from  utter  cor- 
ruption. 

These  two  bills  have  never  been  taken  up  by  the 
Commons,  but  having  passed  the  Senate  are  tabled 
between  the  two  Houses  with  the  possibility  of  in- 
troduction at  any  sessiont.  It  is  in  such  a  situation 
that  it  becomes  the  citizen's  responsibility  to  express 
himself  on  this  question,  in  such  manner  that  both 
Houses  of  Parliament  should  know  beyond  doubt 
the  opinion  of  the  country  on  the  subject  and  the 
consequences  of  defiance  of  it. 

•That  divorce  legislation  is  almost  inevitably  exploited  to  afford 
divorce  bv  collusion,  seems  evident  from  examination  of  experience  in 
many  countries,  notably  in  the  U.S.A.  Here,  in  1916,  of  the  108,702 
divorces  granted,  on  which  detailed  information  was  available,  only 
14,779  were  contested. 

tOf  course,  these  bills  would  have  to  pass  the  Senate  again,  and 
are  practically  "dead"  rather  than  tabled.  But,  failing  any  organized 
opposition  to  the  principles  they  would  establish  the  possibility  of 
re-introduction    is    not    to    be    discounted. 

N.B. — No  reference  has  been  made,  in  this  section,  to  the  fact  that 
the  Canadian  Parliament  will  grant  dissolution  of  marriage  on  the  ground 
of  non-consummation — impotence,  frigidity,  and  malformation  at  time  of 
marriage.  Dissolution,  on  these  grounds,  constitutes  annulment  of  the 
marriage,  rather  than  divorce,  and  consequently  has  not  been  treated  in 
this  section. 
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Chapter  V 

CANADA 

Incidence  of  Divorce 

The  Divorce  figures  in  Canada  fall  into  three 
distinct  groups: 

1.  The  returns  from  Nova  Scotia,  Prince  Edward 
Island  and  New  Brunswick,  the  three  provinces 
which  have  always  held  their  own  Divorce  Courts, 
granted  when  direct  colonies  of  Great  Britain  and 
preserved  hy  pledge  at  Confederation.  (N.B.  In 
P.E.I,  the  Executive  Council  has  the  function  of  a 
Divorce  Court.)  British  Colum'hia  has  always  had 
its  own  Divorce  Court,  but  it  was  finally  recognized 
fully  only  in  1908. 

2.  The  returns  from  Ontario  and  Quebec  in  which 
two  provinces  divorce  has  always  been  and  can  be 
granted  only  by  Act  of  the  Parliament  of  Canada, 
Hiid  for  the  one  cause  of  adultfry*  (or  unnatural 
offences). 

3.  The  returns  for  the  Prairie  Provinces  of  Mani- 
toba, Alberta  and  Saskatchewan  (formerly  North- 
West  Territories),  in  which  provinces,  until  1919, 
divorce  might  be  obtained  only  by  Act  of  Parliament 
of  Canada,  but  "which  by  a  decision  of  the  Privy 
Council  in  that  year  were  held  to  have  the  right  to 
provincial  Divorce  Courts. 

Section  I — (Years  of  classification  have  been  ar- 

rauL'^ed  to  i^orrespond  with  the  census  periods). 

Prince  Edward  Island — From  Confederation 
n867)  until  1920  there  has  been  but  one  divorce  in 
Prince  Edward  Island   (1913). 

Nova  Scotia — For  the  52  years  of  its  history  since 
Confederation.  Nova  Scotia's  Courts  have  granted 
divorces  in  all  but  three  years  (1874.  1913,  1918). 
In^these  52  years,  306  divorces  have  been  granted, 
an  average  of  5.9  per  year,  but  it  is  significant  that 

•There  is  no  st.itvilory  reason  against  granting  the  divorce  for  other 
grounds,  but  custom   has  practically  restricted  it   to  this  ground. 

tThe  population  throujrhout  has  been  taken  on  the  average  popula- 
tion  for  the  decade.     The   1<)20  population  is  based  on  reliable  estimates. 
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1868-1870 6 

1871-1880 21 

1881-1890 32 

1891-1900 33 

1901-1910 75 

1911-1920 139 


where  three  divorces  were  granted  in  1868,  that  is 
about   1   per   100,000  population.!   in    1*)20.  45  were 
granted  8.5  per  100,000  population. 
The  Nova  Scotia  rates  are: 

(Four  legal  separations  have  also  been  granted.) 

.e.  1.5  per  100,000  population 
.e.,  5.  per  100.000  population 
.e.  7.1  per  100.000  population 
.e.  7.2  per  100,000  population 
.e.  15.7  per  100,000  for  decade 
.e.  27.5  per  100,000  population 

•  (for  decade) f 

306 
1918—.  . 
1919—36 

1920-^5— a  rate  of  8.5  per  100,000  per  annum   fon 
estimated  'population). 

New  Brunswick— In  the  first  two  years  recorded 
herein,  N.B.  granted  three  divorces  per  100.000 
population. 

In  1911-1920  the  Provincial  Count  granted  87  div- 
orces. From  1868-1920.  189  divorces  gave  an  annual 
average  of  3.6  divorces.  The  rate  in  1869  f  2  divorces) 
was  .7  per  100.000  population,  in  1920  (15  divorces) 
the  rate  was  4.1  per  100.000.  Xew  Brunswick  re- 
turns show : 

1.  per  100,000  population 
4.5  per  100,000  population 

10.6  per  100.000  population 
6.7  per  100,000  population 
8.4  per  100.000  per  decade 

23.5  per  100,000  population 
per  decade. 


1868-1870 

.  ..     3 

i.e. 

1871-1880 

..    14 

i.e. 

1881-1890 

..   34 

i.e. 

1891-1900 

oo 

i  e 

1901-1910 

..   29 

i.e. 

1911-1920 

..   87 
189 

i.e. 

1918—10 

1919     13 

1920     15 

-4.1 

per  IOC 

I.OOf 

population). 

British  Columbia — The  British   Columbia   figures 
show  the  most  startling  records  of  any  of  the  pro- 
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viiices.  From  1868-70  no  divorces  were  granted.  In 
the  decade  1871-1880  two  were  granted,  one  in  1877, 
one  in  1888,  but  in  1920.  136  divorces  were  granted, 
while  the  decade  of  1911-1920  reports  no  less  than 
470  divorces  in  the  Coast  province.  Taking  the  same 
number  of  years,  52,  the  B.C.  average  is  12  divorces 
per  annum,  626  divorces  having  been  granted. 

In  1877,  when  the  population  was  about  38,000,  the 
divorces  granted  numbered  1,  i.e.,  about  3.3  per 
100,000.  In  1920  a  total  of  136  divorces  means  a 
rate  of  18.9  per  100,000  population  per  annum. 


1868-1870 0 

1871-1880 2 

1881-1890 18 

1891-1900 23 

1901-1910 109 

1911-1920 470 


626 


.e.  4.6  per  100,000  population 
.e.  24.4  per  100,000  population 
e.,  17  per  100,000  population 
e.  38.1  per  100,000  population 
e.  84.6  per  100.000  population 
for  the  decade. t 


1918—  65. 
1919—147. 
1920—136. 

(13  Judicial  Separations  have  also  been  granted.) 

Ontario — In  1869  Ontario  obtained  the  first 
divorce  granted  by  the  joint  Parliament  after  Con- 
federation. In  1920  the  same  province  obtained 
91.  For  the  52  year  period,  351  divorces,  or  an 
annual  average  of  6.7  divorces  Avere  granted.  In 
1S69  the  rate  was  infinitesimal  per  100.000,  but  by 
1920  this  rate  had  become  4.9  per  100,000  population 
per  annum. 


1868-1870 1 

1870-1880 8 

1881-1890 15 

1891-1900 23 

1900-1910 56 


i.e.  .4  per  100.000  population 
i.e.  .7  per  100,000  population 
i.e.  1.7  per  100.000  populMtion 
i.e.  2.4  per  100.000  population 


tTo   strike   an   appro.ximate   rate   per   100,000   per   year  in   the    decade, 
divide   this   ratio   by   30.    It   is   the   rate   per   100,000  per  decade. 
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1911-1920 248     i.e.  8.8  per  100,000  population 

for  the  decade. 

351 
1918—10. 
1919—49. 
1920—91. 

Quebec — In  1869  Quebec  also  received  one  divorce 
by  Act  of  the  Canadian  Parliament.  Tn  1920,  9 
divorces  were  granted.  For  the  52  year  period  only 
73  divorces  were  granted,  an  annual  average  of  1.4. 
In  1869  the  rate  was  negligible  per  100  000  popula- 
tion. In  1920  the  rate  was  9  divorces,  less  than  1  per 
100.000  population,  about  .3  per  100,000  population. 

1868-1870   1  per  100.000  population 

1871-1880   1  per  100.000  population 

1881-1890   6  i.e.     .42  per  100.000  population 

1891-1900   9  i.e.     .6    per  100,000  population 

1901-1910   15  i.e.     .82  per  100.000  population 

1911-1920   41   i.e.  1.8    per  100,000  population 

—  for  the  decade. 

73 
1918—2. 
1919—4. 
1920—9. 

Manitoba — No  divorce  was  granted  in  Manitoba 
until  1890  when  1  was  granted  by  Act  of  Parliament. 
From  then  until  1920.  157  divorces  have  been  granted. 
It  is  hardly  a  fair  parallel  to  take  1868  as  the  base 
year  for  Manitoba  whose  history  as  a  province  did  not 
develop  until  towards  1885.  Were  the  52  year  period 
applied.  Manitoba  would  .show  an  average  annual  rate 
of  3  divorces.  Were  the  number  of  years  taken  as 
from  1890.  that  is  30  years,  the  rate  would  be  5.2. 
In  1890  Manitoba's  rate  wa.s  so  fractional  as  to  be 
disregarded.  T'p  to  1918  the  last  year  in  which 
divorce  was  granted  by  Act  of  Parliament,  the  num- 
ber granted  was  27.  none  of  which  iwere  granted  later 
than  1916  (2).  In  1919  the  first  year  under  the  Pro- 
vincial Court.  88  were  granted,  an  increase  of  about 
226%  over  the  total  of  the  preceding  28  years  of  the 
province's  history.     In    1920,    42    were  granted,  but 


with  these  one  must  eonsider  the  numher  of  "decrees 
nisi"  issued,  i.f..  divorc-e  decrees  not  made  absolute 
unti'i  six  month.';  nfter  granting:  which  would  increase 
this  number  up  to  at  least  173,  according  to  informa- 
tion from  other  sources.  Therefore,  for  Manitoba, 
the  report  is  actually  complete  only  until  the  end  of 
1910  jind  the  decrease  from  ] 919-1920  is  apparent 
only.  The  ]^Ianitoba  rate  for  1919—88  divorces  shows 
a  rate  of  M.2  per  100.000  population. 

Manitoba. 

1881-1890 1  i.e.            per  100,000  population. 

1891-1900 2  i.e.       .9  per  100.000  population. 

1901-1910 9  i.e.     2.6  per  100,000  population. 

1911-1918 15  i.e.     2.8  per  100.000  for  8  yr.  prd. 

1919          88  i.e.  25.2  per  100.000  for  the  year 

1920          42  i.e.  14.2  per  100,000  for  the  year 

157 

Saskatchewan — Until  1905  the  Saskatchewan  and 
Alberta  returns  are  available  only  as  the  returns  of 
the  North  "West  territories.  Up  to  that  time  the  two 
provinces  granted  6  divorces  in  13  years  (1892-1905). 
In  1905  they  were  incorporated  as  the  provinces  of 
Saskatchewan  and  Alberta  and  until  1919  divorces 
there  were  grranted  by  Act  of  Parliament  only.  In 
Saskatchewan  there  were  granted: 

Population 
From  1905-1910  ...  2  divorces  i.e.  2.1  per  100.000 
From  1911-1915  ...  4  divorces  i.e.  .8  per  100,000 
From  1915-1918  ...  5  divorces  i.e.  .8  per  100,000 
From  1911-1918  ...  9  divorces  i.e.  1.5  per  100.000 
From  1919-1920   ...   29  divorces  i.e.  3.8  per  100.000 

But  in  1919  and  1920  the  two  years  of  the  Court 
there  wore  granted  29  divorces  or  whereas  from  1911- 
1918  inclusive  that  is  8  years,  the  annual  divorce  rate 
was  1.125  or  1.1  divorce  per  annum,  in  1919 
and  1920  it  became  14.5  per  annum.  In  actual  fact 
3  divorces  were  granted  in  1919.  26  in  1920. 

Alberta  shows  a  like  increase. 

Population 
From  1905-1910  .  2  divorces  i.e.  2.7  per  100.000 
From  1911-1915   .    12  divorces  i.e.     3.2    p^r    100,000 
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From  ]*)15-li»18  .  8  divorces  i.e.  1.6  per  100,000 
From  1919-1920  .101  divorces  i.e.  17.2  per  100,000 
or  '^vhereas  from  1911-1917,  eight  years,  the  average 
rate  was  2.5  divorces  per  year,  or  from  1915-1918 — 
2  per  lanniim ;  in  1919-1920  the  average  anrmal  rate  was 
50.5.     In  1919.  36  divorces  were  granted,  in  1920—65. 

Canada — ^Rates  for  the  whole  Dominion  show  the 
general  tendency  to  be  towards  increases  at  an  equally 
disturbing  ratio  to  those  in  the  United  States,  the  prov- 
inces with  a  low  rate  being  entirely  outweighed  by  the 
higher  averages  of  the  others. 

1868-1870* :     11  i.e.     .3  per  100,000  population 

for  3  year  period 

1871-1880  46  i.e.  1.2  per  100.000  population 

1881-1890  106  i.e.  2.3  per  100,000  population 

1891-1900   119  i.e.  2.3  per  100,000  population 

1901-1910   300  i.e.  4.8  per  100.000  population 

1911-1920   1289  i.e.16.1  per  100,000  population 

for  decade. 


1871 


For  52  years  of  Canada's  history  (1868-1920).  1,871 
divorces  were  granted,  an  annual  rate  of  35.9.  This 
rate  has  grown  from  an  annual  rate  of  3  in  actual 
numbers  in  1868  to  one  of  429  in  1920,  a  rate  of  46 
in  actual  numbers  for  the  first  decade  recorded.  (1871- 
1880)  to  1,289  for  the  decade  just  closed,  (1911-20). 
In  1868,  a  per  annum  divorce  rate  of  3  was  equivalent 
t-o  .8  per  100,000  population.  A  rate  of  429  in  1920 
corresponds  to  4.9  per  100.000  population  (estimated 
at  8.808,109)  per  annum. 

*In  computing  these  percentages  the  population  in  the  Yukon  and 
North  West  Territories  is  omitted  as  the  divorce  statistics  there  are 
not    included.  ,  i,i*i 
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Chapter  VI. 

DIVORCE  BY  ACT  OF  PARLIAMENT 
AND  BY  DECREE  OF  COURT 

Nova  Scotia  and  New  Brunswick,  two  smaller  prov- 
inces, afford  stikino:  contrast  in  the  number  of  divorce.s 
granted,  compared  with  the  larger  province.s  of  On- 
tario and  Quebec.  In  the  former  provinces,  divorce 
courts  exist,  with  a  general  recnprnition  of  consansfuin- 
ity  and  impotency  as  grounds  of  divorce  as  well  as 
adultery.' 

Rate  per 
No.      100,000  Rate  Rate  Rate 

granted    per  per  No.        per        No.        per 

N.S.  decade  N.B.  decade.  Ont.    decade.  Que.  decade. 

1868-18;0    6          1.5  3  1.  1  ..  1 

1871-1880  21    S.  14  4.5  8  .4  1 

1881-1890  32          7.1  ^4  10.6  IS      .7  6     .42 

1891-1900  33    7.2  22  6.7  23  1.7  9     .6 

1901-1910  75  15.7  29  8.4  56  2.4  15     .82 

1911-1920  139  27.5  87  23.5  248  8.8  a  1.8 

A  still  more  .striking  example  i.s  .shown  in  the  com- 
parison of  British  Columbia's  own  rates  before  and 
after  the  recognition  of  Divorce  Court.  In  1858  the 
Civil  and  Criminnl  Laws  of  England  were  declared 
in  force  in  British  Columbia.  These  laws  as  in  force 
in  England  in  November  1858  were  admitted  in  1867 
as  being  in  force  in  B.C.  However,  in  1877,  a  con- 
troversy over  the  Divorce  law  arose  in  B.C.,  and  was 
finally  adjudicated  in  1908.  the  Privy  Council  deciding 
that  the  Supreme  Court  of  B.C.  had  the  power  to 
grant  divorce.  Prior  to  this  time,  however,  all  divorce 
granted  in  B.C..  except  in  1890  and  in  1892,  were 
granted  by  the  Court. 

British  Columbia. 

Rate  per  100.000 

1868-1870   0  per  decade 

1871-1880   2  4.6  per  decade 

1881-1890   18  24.4  per  decade 

1891-1900   27  19.5  per  decade 

1900-1908   75  38.1  per  decade 

tConsanguinity  and  impotency  are  recognized  in  these  provinces 
as  grounds  for  divorce.  Elsewhere  in  Canada  they  exist  as  grounds 
for  annulment  of  the  marriage.  Consequently  the  number  of  divorces 
in  these  two  provinces  may  be  slightly  increased  by  this  general 
classification  in   the  records  of  those  Provinces. 
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1909-1918  221  about  39.8  per  decade 

1919-1920  147  about  20.4  per  year 

1920-     136  about  18.9  per  year 


626 

An  average  annual  rate  (without  reference  to  popu- 
lation) of  1.8  for  the  decade  1881-1890  became  2.7 
for  the  next  and  the  8  years  from  1900-1908,  reached 
a  rate  of  9.3. 

In  the  next  decade  the  average  rate  per  annum 
jumped  to  22.1,  to  reach  an  annual  rate  of  147  in  1919 
and  136  in  1920.  Such  clear  facts  cannot  be  ignored, 
either  the  recognition  of  the  divorce  courts  filled  a 
long  desired  need  in  B.C.,  or  the  facility  of  the  Court 
tended  to  suggest  divorce — one  thing  is  certain,  that 
with  the  recognition  of  the  Court,  its  use  has  so  in- 
creased over  a  period  of  10  years  that  B.C.  has  piled 
up  the  highest  divorce  rate  in  Canada  and  from  an 
annual  rate  of  9.3  in  the  decade  preceding,  has  estab- 
lished an  average  of  42  per  annum  for  each  year  of 
the  12  since  the  enactment  of  the  legislation  emibody- 
ing  the  complete  recognition  of  the  Court,  or  from  an 
absolute  12  in  1908  (3.1  per  100,000)  to  one  of  136 
(18.9  per  100.000  in  1920.)* 

Manitoba.  Saskatchewan  and  Alberta  show  remark- 
able comparisons  with  their  own  his'tories  as  eoncern.s 
divorce  by  Parliament  and  by  Court  decree.  Mani- 
toba, from  1868-1918,  50  years  without  a  Divorce 
Court,  had  27  divorces,  in  1919.  the  first  year  of  the 
Court.  88  were  granted,  in  1920.  42  (exclusive  of 
decrees  nisi).  From  1881-1890  there  was  1  divorce; 
from  1891-1900.  there  were  2;  from  1901-1910.  there 
were  9;  from  1910-1918.  15;  and  in  the  two  years  of 
the  Court.  130.  or  in  two  years  under  a  Court.  Man- 
itoba granted  130,  to  27  granted  in  50  years  by  Act 
oif  Parliament.  While  the  greatest  nunAer  of  divorc- 
es ever  granted  by  Parliament  in  Manitoba  in  a  single 
year  Avas  6  (1913).  the  Court  in  its  first  year  granted 
88  decrees. 


*The  rates  quoted  in  the  written  summary  are  simply  the  annual 
average  number  of  divorces  granted  and  must  be  distinguished  from 
the  rate  per  100.000  population  per  annum  or  per  decade.  The  former 
do  not  take  into  account  population  increases.  The  rates  per  100,000 
therefore  show  the  actual  increase  in  divorce  prevalence,  with  full 
allowance    for   population   increase. 
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lii  Ali)ert,i  ;ui(l  Saskatchewan.  12  divorces  were 
granted  up  to  11)05.  while  they  constituted  the  North- 
west Territorie.s,  from  1906-1918  the  year  preceding 
the  estahlishinent  of  the  Alberta  Court,  Alberta  ob- 
tained from  the  Parliament  of  Canada,  22  divorces 
or  an  average  of  1.7  -per  year  over  a  12  year  period  in 
whieii  the  highest  numher  granted  in  any  one  year 
wa.s  4  (191-I-).  Tn  the  first  year  of  the  Court.  Alberta 
granted  36  divorce  decrees  and  65  in  the  second,  or 
from  a  ratt^  that  had  never  exceeded  4,  Alberta  in 
1919.  rolled  up  a  i^inefold  rate  and  almost  doubled 
that,  in  the  next  year. 

For  the  same  12  years,  Saskatchewan  obtained  by 
legislation.  11  divorces,  never  exceeding  2  in  any  one 
of  this  12  3'ear  period,  and  averaging  less  than  1  per 
year.  In  the  first  year  of  the  Court,  3  divorces  were 
granted,  in  the  second  year.  26,  a'ud  reports  indicate  a 
like  increase  in  1921. 

Summarizing  tliese  facts,  without  reference  to  the 
experience  of  other  countries,  it  is  clear'ly  demonstrat- 
ed that  the  j)rovision  of  greater  facilities  for  divorce 
results  in  an  inexplicably  large  increase  in  divorce. 

CANADA. 

Provinces  Without  Divorce  Courts. 

Number  of  Divorces  Granted. 

Ontario  Rate*  Quebec  Rate* 

1868-1870   1  1 

1871-1880 8  .4  1 

1881-1890   15  .7  6  .42 

1891-1900   ..• 23  1.7  9  .6 

1901-1910   56  2.4  15  .8^ 

1911-1920   248  8.8  41  1.8 

Provinces  With  Divorce  Courts. 

(1)   vears  without  Courts. 

Alta.  Sask. 

1868-1870   0 

1871-1880   0 

1881-1890  1 

1891-1900   3  2     .9 

1901-1905   3  9  2.6 

•All    rates    per    liV).0t>3    population    per    annum    per    number    of    yean 
indicated. 


1905-1910 2     2.7     2     2.1 

1011-1918   20    4.8     9     1.5     Manitoba  15  2.8 

With  Courts 

1919  36  17.2     3     3.8  88  14.2 

1920 65  17.2  26     3.8  42  21.0 

Diflfering-  Returns. 

NOTE : — In  compiling  these  statistics  the  returns 
to  the  Dominion  Bureau  of  Statistics  were  utilized. 
The  returns  were  also  received  from  the  individual 
provinces,  where  there  were  courts,  and  from  the  Sec- 
retary of  the  Senate  Committee  on  Divorce,  for  stat- 
istics in  Ontario  and  Quebec.  In  the  two  sets  of  re- 
turns, there  were  certain  discrepancies,  negligible  in 
Ontario  and  Quebec,  (the  returns  here  printed  show- 
ing 2  divorces  less  for  the  former,  1  more  for  the  latter, 
than  the  Senate  report  covered).  For  New  Bruns- 
waek  the  Year  Book  returns  indicate  189  divorces  in 
the  52  years  where  Provincial  Records  show  186. 

However,  in  the  Western  Provinces,  there  are  em- 
phatic discrepancies  between  the  returns  received 
from  the  Provincial  Department  and  those  from  the 
Federal  Bureau.  In  compiling  the  tables,  as  stated, 
the  returns  from  the  latter  have  been  used,  and  being 
tlie  lower  figures,  they  have  been  quoted  in  emphasiz- 
ing the  increase  where  Courts  have  been  established, 
lest  any  charge  of  prejudice  might  sustain,  were  the 
larger  figures  inset. 

For  the  better  information  of  those  who  may  con- 
sult this  statement,  these  figures  are  oflPered. 

Alberta — ^For  Al'berta,  the  Federal  Report  quotes 
36  divorces  granted  in  1919.  (1  by  Act  of  Parliament), 
65  in  1920  (the  Court  was  recognized  in  1919).  total 
of  101.  The  Attorney  General's  Office  for  the  Prov- 
ince, reports  18  divorces  granted  in  1919;  101  in  1920 
—a  total  of  119.  Up  to  July  1,  1921.  22  divorces  had 
been  granted  for  the  year. 

British  Columbia — The  British  Columbia  rpr^ord 
could  be  obtained  from  1910  to  1921  only.  From  1910- 
1915.  the  Federal  Report  states  that  93  divorces  were 
granted  in  B.C.  The  Department  o'f  Legal  Offices  for 
that  province  informs  us  that  this  number  is  265 
dirnrcf.t  which  would  make  B.C.'s  rate  for  that  ppriod 
almost  three  times  that  which  is  given.     The  Dominion 
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Report  for  1916-20  records  389  divorces  for  B.C. 
The  same  iiiforinant  as  above,  reports  520  divorces 
granted  in  B.C.  from  1916  to  June  1,  1921.  Assum- 
ing 389  to  be  the  correct  figure  for  1916-20.  this  would 
leave  113  granted  in  1921.  (to  June  1.  1921)  which 
might  be  a  correct  estimate.  However,  what  should  be 
noted  with  regard  to  the  B.C.  figures  is  that  where 
our  re{)ort,  ba.sed  on  the  Federal  Bureau  of  Statistics 
figures,  would  give  the  Coast  Province  482  divorces 
from  January  1910  to  Dee.  1920.  i.e..  in  eleven  years, 
an  average  of  44.7  divorces  per  year,  the  Province 
itself  reports  785  divorces  from  January  1910  to  June 
1921 — 'a  period  of  11^/^  years,  or  an  average  rate  of 
68.2  per  annum. 

(British  Columbia  has  found  its  highest  rate  in  the 
last  two  years). 

Manitoba,^ — ^The  Federal  Bureau  reports  130  di- 
vorces granted  in  ]\Ianitoba  for  1919.  1920.  In  this 
Province  there  are  six  judicial  districts.  For  one 
(Western),  returns  could  not  be  obtained,  but  from 
the  other  five  .iudicial  districts,  the  following  records 
were  received  :  Totals  Totals 

To  To 

June  1  June  1 

Divorces  granted  in  1919     1920      1921   1919-20  1921 

Decrees  Nisi   19 

Decrees  Absolute  .  .      2 
Judicial    Separation 
Annulments    

A  period  of  six  months  elapses  between  t'he  granting 
of  a  decree  nisi  and  it  becoming  ab«?olute.  Thu.-?, 
while  131  absolute  decrees  had  been  granted  to  the 
end  of  1920.  192  decrees  nisi  had  been  granted  in  the 
some  time.  The  latter  would  be  inclusive  of  tlie 
former,  while  the  48  decrees  absolute  of  the  fir.-^t 
six  months  of  1921  would  include  many  of  the  balance 
of  61  decrees  nisi  from  1919-20.  Thus  while  the 
figure  130  is  correct  for  the  ^fanitoba  divorces  granted 
1919-20.  allowing  for  the  making  aVisolute  of  the  bal- 
ance of  the  decrees  nisi  of  1919-20.  this  figure  would, 
in  fact,  be  larger.  ' 

Saskatchewan — The  Federal  Bureau  records  29 
divorces  granted  in  this  province  in  1919-20.     From 
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173 

58 

192 

250 

129 

48 

131 

179 

1 

1 

1 

5 

1 

5 

6 

he   following 

figures 

Totals 

Totals 

To 

To 

June  1 

June  1 

1921 

1919-20 

1921 

12 

7 

19 

11 

32 

43 

1 

1 

2 

the  Attorney  General's  Office, 
have  heen  obtained : 


1919       1920 
Decrees  Nisi   ....   2  5 

Decrees   AJhsolute  1  31 

Nullity    1 

Thus,  in  this  Province,  as  in  Manitoba,  it  will  be  seen 
that  the  rate  of  increase  of  divorce  is  actually  some- 
what higher  than  indicated,  were  the  decrees  nisi  in- 
cluded. 

Is  Divorce  Restricted  to  One  Class  ? 

The  most  emphatic  argument  "advanced!  against 
the  granting  o»f  Divorce  by  Act  of  Parliament  is,  that 
the  expenses  of  a  divorce  by  sueli  process  practirally 
make  one  law  for  the  rich  and  one  for  the  poor. 
Overlooking  the  fact  that  there  may  be  some  argu- 
ment as  to  whether,  that  which  is  of  itself  undesirable 
should  be  made  equal  of  attainment  to  all.  it  may  be 
well  to  reniem'ber  that  much  of  our  legislation  is  based 
on  such  an  assumption.  Wherever  in  our  laws,  flne 
or  imprisonment  is  the  penalty  for  an  offence  we  have 
then,  one  treatment  for  the  man  with  money,  who 
pays  his  fine  and  goes  free,  and  another  for  his  brother 
who,  unable  to  pay  the  fine,  goes  to  gaol:  However, 
dismissing  any  minor  or  irrelevant  lines  of  argument, 
on  the  facts  of  the  case,  this  statement  cannot  stand. 
Analyzing  the  divorces  granted  by  Act  of  Parliament 
in  Canada  from  1915  tn  1921  inclusive,  we  find  thai 
of  336  divorces  granted,  omitting  68  for  which  the 
occupation  was  not  given.  187  were  granted  to  hus- 
bands and  wives,  of  the  general  labourer  or  artisan 
group,  while  81  were  granted  to  members  of  th*^  pro- 
fessional or  business  group.  Within  this  last  group 
again,  are  included  many  salesmen,  commercial  trav- 
ellers, etc..  who  on  their  own  admission,  wou-d  not 
belong  to  the  so-called  "moneyed"  classes.  So.  that 
on  this  analysis  of  the  divorces  granted,  the  fact  that 
69%  of  those  granted  in  this  seven  years  have  been 
granted  to  mein.liers  of  those  very  groups  to  whom  the 
law  is  supposed  to  be  unjust,  would  seem  to  disprove 
conclusively  the  claim  that  great  hardship  is  inflicted 
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on  "hundreds"  of  members  of  one  group  in  the  state, 
and  the  relief  of  divorce,  open  to  thousands  of  others. 
By  actual  fact,  more  than  twice  as  many  of  the  general 
labouring,  mechanic,  and  artisan  group,  as  of  the 
professional  and  business  group,  use  the  existing  facil- 
ities. Were  a  further  analysis  made  of  these  figures,, 
it  wou'ld  undoubtedly  be  proved,  that  the  actual  per- 
centage of  the  "wealthy"  obtaining  divorces  would  be 
much  smaller,  for  many  included  here,  in  the  pro- 
fessional and  business  group,  would  be  found  to  be 
in  receipt  of  but  small  incomes. 

These  facts  would  justify  the  statement  that  Divorce 
by  Act  of  Parliament  in  Canada  is  not  restricted  in 
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actual  use,  to  the  members  of  any  one  group  or  class, 
and  that  in  recent  years,  at  least  70%  of  divorces  tuus 
granted  have  been  granted  to  citizens  not  in  receipt 
of  more  than  the  normal  average  income. 

One  interesting  ract  in  this  particular  detail  is  that, 
in  the  first  tw^  groups,  the  number  of  divorces  grantcl 
to  the  husband,  far  exceed  those  granted  to  the  wife. 
while  in  the  latter  group,  the  number  is  almost  equal. 
Two  inferences  are  possible,  either  that  conditions  are 
•what  this  would  indicate,  or  much  more  probable, 
that  in  the  first  two  groups,  the  woman  receives  little 
money  for  her  own  use.  At  the  present  time,  divorce 
procedure  requires  the  husband  to  provide  money  for 
her  own  defense,  should  she  require  it.  Why  should 
she  not  have  the  equal  right  to  money  for  prosecution, 
if  necessary? 

INCREASE  IN  DIVORCE  AS  RELATED  TO 
POPULATION. 

In  calculation  of  the  increase  in  divorce  in  Canada, 
every  consideration  must  be  given  to  the  fact  of  the 
disruption  of  family  life  and  social  customs  due  to 
the  war.     The  psychological  effect  of  the  state's  as- 
sumption of  greater  responsibility  to  the  state  than 
to  the  family  in  the  time  of  national  danger  has  had 
a  direct  effect  on  the  loosening  of  the  family  bonds  and 
family  relationship  quite  as  evident  in  the  increase 
in  family  desertion,  bigamy  and  related  cases  as  in 
divorce.     The  effect  of  the  long  separation  of  husband 
and  -^viife,  due  to  the  military'  service  of  the  former. 
and  the  similar  effect  of  many  unattached  men.  under 
service  in  the  large  centres,  have  led  equally  to  miany 
divorce  suits,  brought  by  soldiers'  wives,  soldier  hus- 
bands, or  civilians  with  soldiers  named  as  co-respond- 
ents. For  these  rea.sons.  increases  in  divorce,  family  de- 
sertion, illegitimacy  or  like  social  problems  related  to 
the  status  of  the   family  as   an   institution   must  be 
somewhat  discounted,  in  the  abnormal  sistuation  that 
prevails  and  follows  a  state  of  war. 

(All  population  statistics  used  are  from  Dominion 
Census  reports,  except  1920 — wliieh  are  estimates). 
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VJ 

Percentage 

Increase 

Increase  in 

over 

Number  ot     absolute  num- 

Increase  in 

preceding 

Divorces 

her  over  pre- 

Population 

decade 

granted 

ceding  decade 

635.553 

17. 

46 

508.429 

11.7 

106 

131 

538.076 

11.1 

119 

12.2 

1 .835.328 

34.17 

300 

152.1 

1,628.357 

22.6 

1289 

329.6 

189.251 

102 

2 

121.862 

32.5 

12 

500 

92,175 

18.5 

8 

dec.     33-1/3 

101* 

Inc.  11 62.5* 

1871-1880 
1881-1890 
1881-1900 
1901-1910 
1911-1920 

(e.stimate) 

Alberta — 
1905-1910 
1911-1914 
1915-1918 
1919-1920 

*These  abnormal  numbers  are  due  to  tbe  fact  that, 
while  the  Alberta  appeal  was  fbefore  the  Privy  Coun- 
cil, no  applications  were  b'roug'ht  to  Ottawa.  These 
figures  therefore,  represent  an  accumulated  number 
of  applications,  all  heard  in  two  years. 
.  .British  Columbia — 


1871-1880 

13.212 

36 

2 

1881-1890 

48.714 

98 

18 

800 

1891-1900 

80.484 

82 

27 

50 

1901-1910 

213,823 

119 

109 

303 

1911-1920 

326.180 

83 

470 

331 

Manitoba^- 

1881-1890 

90.246 

144 

1 

1891-1900 

1 02.705 

67 

2 

50 

1901-1910 

200.403 

78 

9 

350 

1911-1920 

163.289 

35 

145* 

1566* 

*From  1911-1918  divorces  granted  numbered  15. 
an  in.crea.se  of  66-2 '3  %  only  over  1901-1910.  In 
1919-20,  however,  130  divorces  were  granted  after  the 
establishment  of  the  Court.  This,  as  in  Albert;),  ac- 
count.s  for  those  incredibly  bigli  percentages. 
New  Brunswick — 

12.5  14 

34 

3  22 

6  29 

5  87 
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1871-1880 

36.539 

1881-1890 

30 

1891-1900 

9.857 

1901-1910 

20.769 

1911-1920 

16,871 

Inc. 

250 

Inc. 

142 

dec. 

35.3 

Inc. 

31.8 

Inc. 

200 

1871-1880 

52,772 

13 

21 

1881-1890 

9,824 

2 

32 

52.4 

1891-1900 

9.178 

2 

33 

3. 

1901-1910 

82,764 

7 

75 

127.2 

1911-1920 

26.423 

5 

139 

85.3 

Ontario — 

1871-1880 

306,071 

18 

8 

1881-1890 

187.399 

9 

15 

87.5 

1891-1900 

68,626 

3 

23 

53.5 

1901-1910 

340.327 

15 

56 

143.5 

1911-1920 

297,635 

12 

248 

342.8 

Quebec — 

1871-1880 

167,511 

14 

1 

1881-1890 

129.508 

9 

6 

500 

1891-1900 

160,363 

10.7 

9 

50 

190M910 

354.334 

21 

15 

66-2/3 

1911-1920 

323,296 

16 

41 

173.3 

Saskatchewan — 

1905-1910 

102,360 

26 

2 

1911^1914 

155.493 

31 

4 

100 

1915-1918 

106.255 

16 

5 

25 

1919-1920 

106,255 

16 

29 

480 

From  1911-18  there  were  granted  9  divorces — 350 
per  cent,  over  1905-1910.  The  high  increase  of  480 
per  cent,  in  the  two  years  of  1919-20  over  the  4  years 
of  1915-18,  is  due  to  the  establishment  of  the  Court 
in  1919,  and  consequent  hearing  of  accumulated 
applications. 
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Chapter  VII 

THE  CANADIAN  CHURCHES  AND 
DIVORCE 

Since  the  doctrine  of  the  Christian  Churches  in 
Canada  and  opposition  to  divorce  in  defence  of  it,  is 
to-day  the  greatest  single  barrier  to  the  extension 
of  divorce,  this  section  of  the  report  is  devoted  en- 
tirely to  an  exposition  of  the  attitude  of  such  of  the 
Churches  as  have  made  a  national  declaration  thereon. 


OFFICIAL    PRONOUNCEMENTS   OF  THE 

CHURCHES 

The  General  Synod  of  the  Church  of  England 

October,  1921 

On  ike  Chrisiian  Standard  of  Marriage. 

Following  in  the  footsteps  of  the  Lambeth  Confer- 
ence, the  General  Synod  affirms  as  our  Lord's  prin- 
ciple and  standard  of  marriage  a  lifelong  and  in- 
dissoluble union,  "for  better,  for  worse,"  of  one  man 
with  one  woman,  to  the  exclusion  of  all  others  on 
either  side,  and  calls  on  all  Christian  people  tj 
maintain  and  bear  witness  to  this  standard. 
On  Divorce  and  the  Eemarriage  of  Those  Divorced, 

The  General  Synod  of  the  Church  of  England  in 
Canada,  being  convinced  that  the  maintenance  of 
the  sacred  nature  of  the  marriage  tie  and  the  preser 
vation  of  family  life,  are  essential  to  the  welfare  of 
our  Country  and  its  citizens,  desires  to  call  t»he  at- 
tention of  members  of  the  Church  of  England  to 
Canon  V.  of  this  Synod : — 

*"No  clergyman  within  the  Jurisdiction  of  the 
Church  of  England  in  Canada  shall  solemnize  a  mar 
riage  between  persons  either  of  whom  shall  have 
been  divorced  from  one  who  is  living  at  the  time." 
and  heartily  endorses  the  emphatic  protest  by  the 
Council  for  Social  Service  at  its  annual  meeting  in 
October.  1920,  against  any  extension  of  the  present 
grounds  for  divorce  in  any  contemplated  legislation 
on  this  subject. 

"Canon  V.   is   inserted  as   a    rubric   in    the   Revised   Book   of   Common 
Prayer   of    the    Church    in    Canada. 
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On  the  Ideals  of  Marriage  and  Family  Life. 

The  General  Synod  adopted  and  endorsed  the  fol- 
lowing memorial  from  the  Diocese  of  Ottawa: 

"That  in  view  of  the  increase  of  divorce  in  Canada 
and  the  levity  with  which  the  marriage  tie  is  re- 
garded by  many,  it  is  desirable  that  the  Church 
should  again  draw  attention  in  the  most  solemn  and 
emphatic  manner — 

"To  the  fact  t)hat  marriage  was  instituted  by  God 
Almighty  that  man  should  have  assistance  and  com- 
panionship, and  that  marriage  is  not  to  be  under- 
taken hastily  or  carelessly,  for  caprice  or  for  any 
improper  motive,  but  only  after  prayer,  each  party 
believing  and  having  reasonable  cause  to  believe  that 
they  will  be  able  and  willing  as  loving  and  life-long 
companions,  to  assist  one  another  in  the  journey  to 
the  Heavenly  Kingdom: 

"To  the  fact  that  marriage,  being  according  to 
God's  institution  to  which  our  Saviour  Christ  recalli 
us,  the  union  of  one  man  with  one  woman  to  the  ex- 
clusion of  all  others  so  long  as  they  both  shall  live, 
the  Church  of  England  in  Canada  has  by  a  canon  of 
the  General  S3mod  provided  that  no  clergyman  of 
the  Church  shall  marry^  a  divorced  person  while  the 
other  partner  is  living." 

Conference   of  Bishops  of    the  Anglican  Com 
munion,  Lambeth,  1920 

"The  Conference  affirms  as  our  Lord's  principle 
and  standard  of  marriage  a  life-long  and  indissoluble 
union,  for  better,  for  worse,  of  one  man  with  one 
woman,  to  the  exclusion  of  all  others  on  either  side, 
and  calls  on  all  Christian  people  to  maintain  and 
bear  witness  to  this  standard. 

"Nevertheless,  the  Conference  admits  the  right 
of  a  national  or  regional  Church  within  our  com- 
munion to  deal  with  cases  which  fall  within  the  ex- 
ception mentioned  in  the  record  of  our  Lord's  words 
in  St.  Matthew's  Gospel  under  provisions  which  such 
Church  may  lay  down. 

"The  Conference,  while  fully  recognizing  the  ex- 
treme difficulty  of  Governments  in  framing  marriage 
laws  for  citizens,  many  of  whom  do  not  accept  the 
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Christian  standard,  expresses  its  firm  belief  that  in 
every  country,  the  Churcih  should  be  free  to  bear  wit- 
ness to  that  standard  through  its  powers  of  admin- 
istration and  discipline  exercised  in  relation  to  its 
own  members." 

Resolutions  on  Divorce  and  Judicial  Separa- 
tion Passed  at  the  Annual  Meeting  of  the 
Council  for  Social  Service  of  the 
Church  of  England,  1920 

1.  On  Divorce.  The  Council  for  Social  Service  of 
the  Church  of  England  in  Canada,  being  convinced 
that  the  maintenance  of  the  belief  in  the  sacred  na- 
ture of  the  marriage  tie  and  the  preservation  of  fam- 
ily life  secured  by  this  belief  are  essential  to  the  wel- 
fare of  our  country  and  its  citizens,  desires  to  enter 
an  emphatic  protest  against  any  extension  of  the 
present  grounds  of  divorce  in  any  contemplated  leg- 
islation on  this  subject. 

2.  On  Judicial  Separation.  The  Council  for  So- 
cial Service  of  the  Church  of  England  in  Canada,  re- 
cognizing that  cases  of  special  hardship  arise  under 
existing  marriage  laws,  pledges  itself  to  seek  to  se- 
cure the  amendment  of  the  present  legislation  re- 
garding judicial  separation  in  such  a  way  as  more 
effectively  to  protect  the  wronged  party  from  un- 
fair and  unjust  treatment. 

The  Methodist  Department  of  Social  Service 
and  Evangelism,  1920 

We  recommend  that  the  following  minute  of  the 
Toronto  Conference  regarding  Divorce  be  adopted 
as  the  pronouncement  of  this  Board  : 

"We  reiterate  the  traditional  attitude  and  policy 
of  Methodism  regarding  the  sanctity  of  marriagc- 
We  are  utterly  opposed  to  the  breaking  of  the  mar- 
riage tie,  either  by  ecclesiastical  or  civil  authority, 
except  upon  the  one  ground  sanctioned  in  Scripture, 
namely,  inlfidelity.  We  are  of  opinion,  however, 
that  where  such  infidelity  exists  and  a  divorce  may 
be  properly  sought  for  by  the  innocent  party,  in  or- 
der that  it  may  be  within  the  reach  of  the  poor  as 
well  as  the  rich,  the  process  of  obtaining  such  di- 
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vorce  should  be  as  efficient  and  as  inexpensive  as 
possible.  We  believe  that  a  Parliamentary  Oom- 
mittee,  subject  often  to  social  and  political  influence, 
is  no  proper  tribunal  for  the  hearing  of  such  cases, 
and  would  express  our  preference  for  a  Judicial  tri- 
bunal composed  of  judges  of  the  highest  ability  and 
integrity." 

With  reference  to  the  attitude  of  our  ministers  to 
the  marriage  of  divorced  persons,  we  call  special  at- 
tention to  our  Discipline,  par.  43 : 

"The  minister  to  whom  application  is  made  for 
the  solemnization  of  marriage  of  any  divorced  per- 
son, shall  enquire  into  the  circumstances,  and,  if  ne- 
cessary for  his  information,  shall  require  the  produc- 
tion of  a  copy  of  the  decree  and  other  proceedings 
on  obtaining  the  divorce,  and  if  satisfied  that  the  di- 
vorce was  obtained  upon  other  than  scriptural 
grounds  as  set  forth  in  the  teachings  of  our  Lord,  or 
that,  in  case  of  divorce  on  such  grounds,  the  divorced 
person  desiring  marriage  was  the  guilty  party,  he 
shall  refuse  to  solemnize  the  marriage." 

Resolution  Adopted   by  the  General  Confer- 
ence Special  Committee  of  the  Methodist 
Church  at  its  Meeting  in  May,  1920 

Divorce  Courts. 

Moved  by  Rev.  T.  Albert  Moore,  seconded  by  Mr". 
T.  W.  Dnggan,  that  in  view  of  the  present  agitation 
concerning  divorce  in  Canad'a,  we  call  attention  to 
the  prononncement  of  the  Methodist  Church  (Disci- 
pline, Par.  43,  See  above). 

And  further,  in  view  of  the  fact  that  in  all  tihe 
Province  of  Canada  excepting  Quebec  and  Ontario 
there  are  duly  organized  Divorce  Courts,  and  be- 
lieving the  subject  of  divorce  is  a  question  for  de- 
cision by  the  Courts  rather  than  the  Parliament  of 
Canada,  and  while  insisting  that  divorce  should 
never  be  granted  upon  other  than  scriptural 
grounds,  we  express  our  conviction  that  legislation 
should  be  enacted  which  would  duly  constitute  Dl- 
Torce  Courts  in  all  the  Provinces  of  Canada. 
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The  Westminster  Confession 

Chap.  24  R.  5  and  6. 
"Adultery  and  fornication  committed  after  a 
contract,  being  detected  before  marriage,  giveth  just 
occasion  to  the  innocent  party  to  dissolve  that  con- 
tract. In  the  case  of  adultery  after  marriage,  it  is 
lawful  for  the  innocent  party  to  sue  out  a  divorce, 
and,  after  the  divorce  to  marry  another,  as  if  the  of- 
fending party  were  dead. 

"Although  the  corrui:)tion  of  man  be  such  as  is 
apt  to  steady  arguments  unduly  to  put  asunder  thase 
whom  God  hath  joined  together  in  marriage ;  yet 
nothing  but  adultery,  or  such  wilful  desertion  as  can 
no  way  be  remedied  by  the  Church  or  civil  magis- 
trate, is  cause  sufficient  of  dissolving  the  bond  of 
marriage :  wherein  a  public  and  orderly  course  of 
procedure  is  to  be  observed,  and  the  persons  con- 
cerned in  it  not  left  to  their  own  wills  and  discre- 
tion in  their  own  case." 

This  teaching  of  the  'Church  of  Scotland  is  made 
less  wide  in  its  application  in  Canada  by  action  of 
the  General  Assembly,  1920,  in  restricting  divorce  to 
one  ground  only. 

The  Presbyterian  General  Assembly,  June  1920 

The  General  Assembly  would  draw  the  attention 
of  the  Church  to  the  dangerous  tendency  in  some 
quarters  to  the  relaxation  of  our  divorce  laws  and 
the  consequent  unsettling  of  family  relationships 
especially  since  the  war. 

"The  Assembly  affirms  its  belief  that  the  mar- 
riage tie  is  permanent,  that  the  doctrine  that  mar- 
riage is  indissoluble  only  (i.e.,  except)  for  the  rea- 
son of  infidelity  is  founded  on  and  agreeable  with 
both  human  nature  and  Holy  Scripture,  and  that 
therefore  any  relaxation  of  our  laws  and  customs  in 
this  particular  will  imperil  the  whole  life  of  our  na- 
tion. 

"The  General  Assembly  must  therefore  stand  in 
opposition  to  any  interference  with  the  sanctity  of 
marriage." 
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The  Roman  Catholic  Church 

Doctrine  re  Divorce.  (Ooimcil  of  Trent,  A.D. 
1545-63.) 

"If  anyone  saith  that  the  Church  has  erred  in 
that  slie  taught  and  doth  teach  in  accordance  with 
the  evangelical  and  apostolic  doctrine,  that  the  bond 
of  matrimony  cannot  be  dissolved  on  account  of  the 
adultery  of  one  of  the  married  parties  *  *  •  and 
that  he  is  guilty  of  adultery  who,  having  put  away 
the  adulteress,  shall  take  another  wife,  as  also  she 
who  having  put  away  the  adulterer,  shall  take  an- 
other husband,  let  him  be  anathema." 

Separation.  (Decre'tum  pro  Armenis,  Pope 
Eugene,  IV.). 

"Though  it  be  permitted,  because  of  fornication, 
to  obtain  a  separation  a  thoro,  it  is  not  allowed  to  con- 
tract a  new  marriage,  because  the  bond  of  legitimate 
wedlock  is  perpetual." 

UNOFFICIAL  OPINION  WITHIN  THE 
CHURCHES 

The  Diocese  of  Niagara 

Petition  to  the  Senate  re  Proposed  Divorce  Legis- 
lation. 

From  this  interesting  document  we  are  printing 
but. two  paragraphs,  as  indicative  of  the  attitude  of 
certain  Anglicans  to  the  proposed  changes  in  legis- 
lation. 

"The  Church  of  England  has  ever  taken  the  posi- 
tion that  divorce  (by  which  your  pc'titioners  mean 
dissolution  of  the  marriage  bond)  has  never  been 
permitted  in  case  of  marriage  solemnized  between 
Itwo  persons  not  within  the  prohibited  degrees  of 
kindred  and  consanguinity,  of  competent  age,  sound 
mind  and  potent,  whenever  such  union  has  been  en- 
tered into  by  mutual  free  consent  and  not  under 
duress  or  constraint.  When  persons  so  married  have 
found  it  impossible  to  live  together,  the  Church  has 
by  Decrees  of  Judicial  Separation  (from  bed  and 
board)  permitted  them  to  live  apart,  but  in  no  case 
to  marry-  again  during  the  life  of  either.  When  it 
has  been  found  that  ceremonies  purporting  to  be 
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marriages  have  been  performed  either  between  per- 
sons or  under  conditions  not  within  the  foregoing 
categories,  the  Church  has  by  Decrees  of  Nullity  de- 
clared that  such  ceremonies  did  not  constitute  mar- 
riages and  has  declared  them  null  and  void.  Your 
petitioners  are  convinced  that  the  indissolubility  of 
marriages  between  persons  and  under  the  conditions 
before  mentioned  (hereinafter  referred  to  as  valid 
marriages)  is  the  Divine  Law  of  the  Church  of  Grod 
as  laid  down  by  our  Blessed  Lord  and  Master  Jesius 
Christ  and  the  Apostles,  and  that  such  law  is  bind- 
ing upon  all  who  with  your  petitioners  profess  and 
call  themselves  Christians. 

'The  Church  of  England  in  Canada  fully  recognizes 
the  independence  of  the  State,  your  petitioners  re- 
cognize and  deplore  the  inequalities  of  the  present 
'Parliamentary  system  of  divorce.  T"hey  desire  that 
rich  and  poor  shall  be  upon  an  equality  in  all  things 
and  are  not  opposed  to  the  establishment  of  courts 
in  the  Province  of  Ontario,  whereby  unions  purport- 
ing to  be  marriages  (but  not  valid  marriages)  should 
be  declared  null  and  void  ab  initio,  and  whereby  in 
the  case  of  valid  marriages,  separations  from  bed 
and  board  without  the  right  of  marriage  during  the 
life  of  the  parties  should  be  decreed,  but  they  most 
earnestly  and  emphatically  protest  against  power  to 
dissolve  legal  marriages  being  given  to  such 'Courts." 

Extract  from  the  Bulletin   of  the   Church   of 

England  Council  for  Social  Service, 

September,  1920 

There  are  many  very  grave  problems  vexing  so- 
ciety at  the  present  moment.  Not  that  our  own  age 
is  any  more  troubled  than  any  other  period  of  the 
world's  hi.story;  our  ancestors  faced  oven  stormier 
times  than  we  do,  but  at  least  our  troubles  are  our 
own,  and  we  must  face  them  as  best  we  can.  Not  the 
least  important  and  serious  is  the  question  of  di- 
vorce, which  is  fast  approaching  a  crucial  stage,  and 
is  calling  uipon  the  State  and  the  Church  to  make 
momentous  decisions. 

The  whole  question  is  at  one  and  the  same  time 
curiously  complex  and  equally  curiously  simple.  The 
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simplicity  of  t'he  question  lies  in  the  undisputed  fact 
that  the  Christian  Church  has  never  at  any  time  re- 
cognized divorce  and  flatly  refuses  to  do  so  now. 
For  the  'Christian  Church  divorce  simply  does  not 
exist.  For  a  divorced  person  to  re-marry  is  in  the 
view  of  the  Church,  deliberately  to  enter  into  adul- 
tery, and  so  to  live  in  flagrant  sin,  which  debars  such 
a  one  from  the  spiritual  ministrations  of  the  Church. 
The  Doctrine  of  the  Church. 

Without  going  at  all  deeply  into  the  subject  it 
may  be  said  briefly  that  this  doctrine  and  discipline 
rests  upon  the  passages  in  the  Gospels  of  St.  Mat- 
thew (19:  3-12)  and  St.  Mark  (10:  2-12).  A  study 
of  these  passages  cannot  possibly  lead  to  any  con- 
elusion  other  than  that  our  Lord  taught  unequivo- 
cally that  the  re-marriage  of  divorced  people  is  ipso 
facto  adultery.  It  must  be  carefully  noted  that 
Christ  did  not  say  that  under  no  circumstances 
should  a  separation  take  place  in  case  of  the  adul- 
terv  of  one  of  the  parties  to  the  marriage.  He  mere- 
ly says  that  re-marriage  after  divorce  entails  adul- 
ter}". It  is  hard  to  see  how  any  dialectical  agility 
can  possibly  read  any  other  meaning  into  His  words. 
At  any  rate,  the  Christian  Church  has  always  taken 
that  view,  and  it  remains  the  undisputed  law  of  the 
Ohurch  to  this  day.  This  side  of  the  question  ex- 
hibits the  simplicity  of  the  problem  to  Christian  men 
and  women  from  the  purely  religious  and  doctrinal 
viewpoint. 

Divorce  at  the  Pre.^evt  Time. 

The  position  at  the  present  time  is  that  in  all 
countries  divorce  is  sanctioned  by  the  State  but 
banned  by  the  Church,  and  in  the  struggle  between 
the  two  it  must  sorrowfully  be  admitted  that  the 
Churc'h  seems  to  be  fighting  a  losing  battle.  In  tihe 
United  States  it  must  be  confessed  the  battle  is  lost, 
and  in  E'ngland  the  passage  of  the  latest  divorce 
law.  widely  extending  the  statutory  grounds  for  di- 
vorce, is  being  carried  against  the  earnest  protests 
of  the  Church.  Even  in  Canada  we  hear  many  voices 
raised  against  what  may  be  called  our  old-fashioned 
strictness  and  the   difficulty  of  obtaining  divorces 
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and  the  recent  decision  of  the  Privy  Council  where- 
by it  has  been  laid  down  that  the  courts  of  the 
Western  Provinces  are  competent  to  grant  divorces, 
lays  open  possibilities  that  must  be  very  carefully 
considered. 

The  plea  that  tlie  state  is  benefited  by  the  divorce 
is  wholly  fallacious.  It  is  hard  to  conceive  of  a  case 
where  the  state  might  be  l)enefited  by  a  divorce 
whereby  obstacles  to  good  citizenship  are  removed, 
but  it  is  certainly  possible.  However,  the  possibil- 
ities are  so  remote  that  they  may  be  confidently  dis- 
missed as  being  so  exceptional  as  practically  to  prove 
the  general  rule  that  in  the  vast  majority  of  cases 
tihe  state  does  not  benefit  but  very  distinctly  is  in- 
jured by  divorce.  It  is  hard  also  to  imagine  a  case 
where  the  eliildren  are  l)enefited.  although  again  it 
is  quite  possible  to  do  so,  but  once  more  the  possi- 
bility is  so  remote  that  it  may  be  dismissed.  We 
therefore  return  to  our  conclusion  that  in  the  over- 
whelming majority  of  cases  divorces  are  granted  for 
no  other  reason  than  that  the  h-usband  and  wife  de- 
sire it,  and  no  other  consideration  whatever  enters 
into  the  transaction. 

It  is  at  fhis  point  that  we  arrive  at  the  most 
serious  and  significant  reflection  that  divorce  really 
entails  a  recession  from  the  responsibilities  and  a  de- 
nial of  the  liabilities  arising  from  the  most  serious 
step  that  anyone  can  take  in  this  life,  the  contrac- 
tion of  a  marriage. 

The  conclusion  that  we  are  inevitably  forced  to  is 
that  divorce  is  absolutely  non-Ohristian,  in  fact  it  is 
more  than  that,  it  is  not  only  negative,  but  it  is  posi- 
tively anti-Christian.  The  one  greatest  single  bulwark 
against  attacks  on  the  settled  system  of  social  mor- 
ality is  religion.  One  of  the  most  pitiful  and  ignor- 
ant attitudes  that  can  be  taken  up  by  any  of  the 
more  advanced  and  radical  of  the  "feminists"  is  op- 
position or  neglect  of  religion,  and  a  girding  of  the 
influence  of  the  Church,  when  all  the  time  it  is  the 
Church  that  has  guarded  w^omanhood  and  raised  the 
whole  status  and  conception  of  marriage  from  the  de- 
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gradation  into  whicli  it  had  sunk  under  the  de- 
cadent Roman  Empire.  The  duty  of  the  Church  lies 
straight  and  clear  before  it.  In  religion  we  find  the 
only  effective  opposition  to  all  those  dangers  that 
will  in  time,  if  unchecked,  submerge  and  destroy  the 
state.  Sneers  and  cheap  gibes  at  the  Church  for  be- 
ing out-of-date,  reactionary  or  lacking  in  vision, 
may  be  brushed  aside  as  beneath  notice.  How  easily 
we  can  imagine  those  same  sneers  levelled  at  the 
early  Christian  Church  when  it  persisted  in  its  wit- 
ness for  morality,  purity,  honesty,  and  the  old-fash- 
ioned and  out-of-date  conception  of  the  sanctity  of 
marriage  and  the  dignity  of  the  married  estate. 

Hap'pily  it  seems  that  the  Church  is  sound  on  the 
point  and  that  we  have  a  formidable  body  of  in- 
structed Christian  opinion  against  any  movement 
for  making  the  facilities  for  divorce  greater. 

The  Baptist  Church 

Though  the  conventions  of  the  Baptist  Church  in 
Canada  have  not  reiterated,  within  the  last  year, 
their  Church's  teaching  on  divorce,  in  the  light  of 
present  social  conditions  some  of  the  associations 
have  issued  statements.  Nor  has  the  Canadian  Bap- 
tist, the  official  Church  paper,  issued  any  recent  com- 
ment thereon. 

Therefore,  we  are  printing  here  the  pronounce- 
ment of  the  Middlesex  and  Lambton  Association  of 
Baptist  Churches  in  'Convention  at  Londo7i,  June, 
1920.  This  statement,  we  are  assured  Tjy  authentic 
Baptist  sources,  affirms  the  official  stand  of  the 
Church  on  this  subject. 

"That,  Avhile  we  recognize  the  equality  of  the 
rights  of  all  men,  under  the  law,  nevertheless,  real- 
izing the  sanctity  of  the  marriage  relationship,  and 
the  great  danger  to  the  welfare  of  our  homes  and 
nation  involved  in  the  weakening  of  the  bonds  which 
bind  husband  and  wife,  we  would  therefore  view 
with  alarm  the  passing  of  any  law  that  would  make 
the  securing  of  divorce  easier,  or  possible,  save  for 
the  one  cause  ladd  down  by  our  Lord  Jesus  Christ." 
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The  Christian  Guardian,   March  30,  1921 
(Methodist) 

'Considerable  attention  is  being  given  just  now  to 
the  rightful  attitude  toward  divorce.  The  whole  oc- 
casion of  the  discussion  is  saddening  to  anyone  with 
a  reasonable  appreciation  of  Christian  standards  of 
life.  Jesus  is  motst  emphatic  in  His  fundamental 
principle  that  two  wrongs  do  not  make  a  right,  nor 
does  hatred  justify  hatred.  Similarly  unchastity 
will  not  warrant  unchastity.  Three  aspects  of  the 
matter  call  for  notice. 

There  must  be  no  mistake  as  to  what  constitutes 
marriage.  It  is  all  too  easy  for  some  lawless  or  wil- 
ful persons  to  ignore  the  precise  'process  which  does 
constitute  binding  marriage.  People  who  live  to- 
gether with  provision  for  retreat  should  be  declared 
as  not  married.  It  is  essential  that  the  State  should 
not  countenance  as  marriage  what  is  really  an  eva- 
sion of  the  obligation.  The  responsibility  for  each 
person  loyally  and  completely  conforming  to  the  re- 
quirements of  law  in  the  matter  will  avert  any  de- 
claration of  annulment.  But  we  must  not  confuse  a 
declaration  that  no  marriage  ever  took  place  with 
the  dissolution  of  a  marriage  tie  which  was  once 
legally  established.  For  many  years  there  has  been 
serious  uncertainty  as  to  the  requirements  of  the  law 
of  some  cases,  and  recent  decisions  have  ended  the 
uncertainty.  It  is  futile  to  demand  that  laws  should 
be  just  as  any  minority  may  wish. 

The  Province  of  Quebec,  like  any  other  province, 
may  set  forth  clearly  what  persons  are  entitled 
to  perform  the  marriage  ceremony,  and  under  what 
conditions.  Should  that  province  decade  to  amend 
its  law,  as  recently  interpreted,  that  would  be  a 
matter  of  policy,  but  it  would  not  affect  the  sacred- 
ness  of  marriage  as  against  divorce. 

The  second  aspect  concerns  us  who  are  avowedly 
Christian.  What  is  the  attitude  of  Jesus  to  di- 
vorce? There  can  be  but  one  answer.  "He  that 
marrieth  her  who  ds  divorced  causeth  her  to  com- 
mit adultery."     Jesus  makes  no  difference  between 
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the  innocent  or  the  guilty  party.  The  question  of  di- 
vorce does  not  arise  over  separation.  Separation 
may  sometimes  be  the  almost  inevitable  result  of 
perverse  conduct  and  alienation.  But  separation 
does  not  warrant  a  new  marriage.  The  argument 
that  it  should  carry  with  it  such  a  right  is  based  ul- 
timately on  a  view  of  sex  morality  which  one  would 
hardly  care  to  avow  in  a  Christian  Church.  Hard- 
ship is  not  necessarily  a  fact  to  be  shirked.  Some 
of  the  most  heroic  lives  are  spent  in  "hardship"  and 
disciplined,  loving  devotion  to  a  wife  who  is  only 
partially  alive.  The  admiration  which  is  felt  for 
such  a  man  attests  the  true  standard.  Disciplined 
love  which  has  determined  to  know  no  cessation  is 
the  Christian  ideal,  and  gives  the  Christian  standard 
of  obligation.  Were  the  "escape"  from  the  obli- 
gation of  marriage  known  to  be  absolutely  cut  off, 
many  an  incipient  alienation  would  be  healed  by  mu- 
tual discipline  and  patience. 

To  quote  Jesus  as  allowing  separation  for  the 
cause  of  adultery  is  in  no  way  to  prove  that  Jesus 
sanctioned  divorce  for  any  reason.  But  there  are 
many  devout  scholars  who,  when  they  compare  the 
statement  of  Matthew  with  the  parallel  statement 
reported  by  the  other  evangelists,  conclude  that  the 
toleration  of  even  one  exception  in  the  report  of 
Matthew  is  not  as  close  to  the  actual  thought  of 
Jesus  as  the  other  reports.  In  any  case,  even  Mat- 
thew is  decisive  as  to  re-marriage.  Jesus  has  only 
one  plain  word  for  it.  A  third  aspect  arises  for  those 
who  do  not  regard  the  word  of  Jesus  as  final  for  all 
ages  and  conditions.  Even  Jesus  recognized  that 
the  Jewish  State  had  allowed  a  treatment  of  mar- 
riage which  can  be  explained  only  as  the  outcome  of 
the  hardness  of  heart  which  marked  the  people  of 
that  age.  That  hardness  of  heart  still  marks  too 
many  people.  The  question  is  whether  a  Christian 
can  tolerate  or  sanction  the  action  of  the  State 
should  it  act  as  did  Moses.  We  do  not  settle  this 
matter  as  easily  as  some  think  when  we  simply  say 
that  the  State  is  above  the  Church.  We  went  into 
India  and  insisted   on  the  State   enforcing  against 
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Suttee  the  Christian  conception  of  life.  We  must 
recognize  that  there  is  a  ditference  between  the 
ideals  proclaimed  by  the  Christian  and  the  standards 
which  the  State  will  enforce.  As  we  have  secular- 
ized the  State  we  have  a  weaker  argument  when  we 
demand  that  the  State  adopt  Christian  standards. 

The  adoption  by  the  State  on  the  instance  of  the 
Church  of  the  drastic  prohibitory  laws,  however,  will 
serve  to  bring  'home  to  many  'Christian  people  in- 
creasing discomfort  at  the  thought  of  our  State 
sanctioning  re-marriage  in  clear  opposition  to  the 
Christian  standard  as  set  forth  by  Jesus. 

The  Presbyterian  Witness,  March  17th,  1921 

Whatever  tends  to  corrupt  the  life  of  the  family 
is  a  direct  menace  to  the  State  and  works  for  the 
disintegration  of  society. 

This  being  so,   we   cannot   but   regard   with   the 
most  serious  concern  the  increase  of  divorce  among 
us.    It  is  stated  in  the  press  that  there  are  over  one 
hundred  and  fifty  applications  for  divorce  bills  to 
come  before  Parliament  during  the  present  session. 
While  this  list  is  unusually  long,  it  includes  only  the 
applicants  from  two  provinces,  the  other  provinces 
having  divorce  courts  to  deal  with  pleas  for  the  dis- 
solution of  marriages.    Indeed,  it  looks  as  if,  in  some 
sections  of  Canada  at  least,  we  were  drifting  rapidly 
in  the  direction  of  conditions  on  the  other  side  of 
the  American  'border.     In  a  recent  public  address  at 
Boston,  a  professor  of  one  of  the  collegiate  institutes 
of  that  city  declared  that  if  divorces  multiply  at  the 
same  rate  in  the  future  as  in  the  past,  and  there  is 
every  indication  that  they  are  increasing  faster,  by 
1946   the   United  States  will  have   one  divorce  for 
every  five  marriages  of  the  whole  popnlation.     Al 
ready  this  proportion  of  divorces  has  been  exceeded 
in  some  of  the  States.    But  however  far  we  may  be 
fram  such  a  proportion  in  Canada,  this  is  the  direc- 
tion in  which  we  are  tending;  we  are  moving  faster 
perhaps,  than  many  of  our  good  people  realize. 

The  question  has  come  up  anew  in  a  somewhat 
practical  way  in  this  province  by  the  proposal  to  in- 
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troduce  a  private  bill  in  Parliament  for  the  purpose 
of  establishing  Divorce  Courts  in  Ontario,  and  the 
opposition  to  this  bill  by  the  Roman  Catholic  Arch- 
bishop of  Ottawa,  who  has  circulated  petitions 
against  it.  It  may,  and  in  all  charity  ought  to  be, 
assumed  that  our  Roman  Catholic  friends  are  at  one 
with  us  in  their  desire  to  limit  as  far  as  possible  the 
granting  of  divorce;  the  only  question  is  how  this 
can  best  be  attained.  There  seems  to  be  a  growing 
conviction,  at  least  among  the  Protestant  element  of 
our  population,  that  the  Civil  Court  is  the  proper 
tribunal  to  determine  whether  or  not  in  any  case 
there  exist  sufficient  gr'ounds  for  the  granting  of  a 
bill  of  divorcement.  It  is  pretty  generally  believed 
that  a  Committee  of  Parliament  is  not  an  ideal  tri- 
bunal for  such  work  no  matter  how  conscientious  the 
members  may  be. 

There  are  some  things,  however,  to  be  said  on  both 
sides  of  the  question,  and  in  view"  of  the  gravity  of 
the  issue  serious  consideration  should  be  given  to 
these  before  any  radical  action  is  taken.  The  ques- 
tion resolves  itself  into  two  parts — first,  the  law  of 
divorce  itself;  and  second,  the  administration  of  this 
law.  These  two  things  are  quite  different  and  ought 
not  to  be  confused  in  the  present  or  any  other  con- 
troversy on  the  subject. 

In  the  first  place,  there  is  no  doubt  that  our  pres 
ent  divorce  law  ought  to  be  amended.  It  is  anti- 
quated and  unjust.  The  dou'ble  standard  is  a  dis- 
grace to  our  Christian  civilization.  While  a  man 
may  divorce  his  wife  if  he  can  prove  an  act  of  infi- 
delity on  her  part,  a  woman  has  no  relief  from  a 
husband  who  is  leading  an  immoral  life  so  long  as  he 
does  not  desert  or  ill-treat  her.  Such  an  injustice 
should  at  once  be  removed  from  our  statute  books.- 
and  there  may  be  other  ways  in  which  our  divorce 
law  might  be  improved,  if  divorces  are  to  he  granted 
on  any  consideration.  We  cannot  here  go  into  the 
claim  of  the  Roman  Catholic  Church  that  divorce 
ought  not  to  be  granted  under  any  circumstances — 
a  mle  to  which  this  Church  does  not  always  itself 
adhere.    We  assume  that  the  ground  wiiich  our  Sa- 
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viour  took  on  this  question,  and  which  is  followed 
by  our  own  and  other  Churches,  will  continue  to  b« 
the  basis  of  divorce  law  in  Canada. 

This  being  so,  what  is  the  proper  tribunal  for  the 
enforcement  of  the  law?  On  the  face  of  it  it  would 
seem  that  it  is  the  proper  function  of  the  Civil  Court 
or  of  a  special  Divorce  Court  to  sift  the  evidence  in 
an  application  for  the  dissolution  of  a  marriage  and 
to  determine  whether  or  not  a  case  of  infidelity  has 
been  established.  But,  on  the  other  hand,  it  must  be 
taken  into  account  that  the  establishment  of  such 
courts  throughout  the  land,  while  they  might  remove 
an  injustice  to  the  poor,  who  have  not  the  means  to 
prosecute  a  case  before  the  Senate,  would  undoubt- 
edly facilitate  the  obtaining  of  divorce  and  there- 
fore add  to  its  frequency.  The  Senate  meets  only 
for  a  few  months  of  the  year,  while  a  Divorce  Court 
vi^ould  be  available  much  more  frequently  and  ea.sily, 
and  the  very  existence  of  such  a  court  would  consti- 
tute at  least  a  suggestion  to  married  couples,  where 
the  relationship  is  not  a  happy  one,  to  obtain  relief 
through  the  law.  The  Divorce  Court  may  be  the  best 
solution  of  the  matter,  but  the  record  of  these  courts 
in  other  lands  does  not  encourage  any  sanguine 
hopes  in  this  direction.  It  will  scarcely  be  ques- 
tioned that  the  establishment  of  such  courts  in  the 
United  States  and  the  facility  with  which  a  dissolu- 
tion of  tihe  marriage  may  be  obtained  has  tended 
greatly  to  increase  the  number  of  divorces  in  that 
country,  and  it  may  he  found  to  be  the  part  of  wis- 
dom of  two  evils  to  choose  the  least." 

The  Roman  Catholic  Church 

In  the  statement  published  by  Rev.  J.  J.  0 'Gor- 
man, which  has  become  famous  throughout  Canada 
as  the  "Appeal  to  Protestants,"  Dr.  0 'Gorman  sum- 
marizes the  present  situation  re  Divorce,  and  ad- 
vances the  arguments  of  the  Roman  Catholic  Church 
along  two  lines:  Scriptural  and  ethical  opposition  to 
Divorce.  His  scholarly  statement  is  much  too  long 
to  permit  of  reproduction  and  too  intricate  in  its  dis- 
cussion of  exegesis  to  attempt  a  summary.    We  are 
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therefore  printing  here  only  the  opening  paragraph 
of  the  Appeal  and  the  closing  paragraphs  of  the  two 
sections  thereof. 

"An  effort  is  being  made  to  increase  by  legislation 
the  facilities  for  divorce  in  Canada.  At  present  in 
Ontario,  in  Quebec  and  for  all  practical  purposes  in 
Prince  Edward  Island  as  well,  divorce  on  account  of 
adultery  may  be  obtained  only  through  a  special  Act 
of  the  Canadian  Parliament. 

Those  Christians  who  think  that  divorce  is  per- 
missible owing  to  adultery  hold  to  this  doctrine  on 
the  strength  of  the  lax  interpretation  of  an  obscure 
text  of  doubtful  reading  in  the  face  of  the  unani- 
mous opposition  of  the  very  paragraph  out  of  which 
it  is  taken,  of  the  parallel  passages  in  the  gospels  of 
the  thrice  repeated  witness  of  St.  Paul,  and  of  the 
teaching  of  the  whole  ante-Nicene  Church.  I  ask,  is 
that  a  safe  thing  for  a  Christian  to  do?  Can  it  se- 
riously be  maintained  that  Acts  of  Parliament  or  de- 
crees of  Courts,  such  as  we  have  here  in  Canada, 
which  permit  adulterers  or  adulteresses  to  re-marry 
are  in  accord  with  the  marriage  legislation  of 
Christ? 

There  are  seven  paragraphs  (St.  Marik  10:  2-12; 
St.  Luke  16:  15-18;  St.  Matthew  5:  31-32;  19:  3-12; 
Romans  7:  1-13;  I.  Corinthians  7:  10,  11;  I.  Cor- 
inthians 7:  39;  (Ephesians  5:  32,  by  implication)  in 
the  New  Testament  which  answer  in  the  negative. 
If  we  Canadians  are  to  legislate  as  Christians  our 
Parliament  should  pass  an  Act  declaring,  in  the 
words  of  the  Civil  Code  of  our  oldest  province,  that 
"^larriage  can  be  dissolved  only  by  the  natural 
death  of  one  of  the  parties.  During  their  lifetime  it 
is  indissoluble." 

The  recent  divorce  debate  in  the  Canadian  Senate 
makes  sad  reading.  Without  any  request  or  man- 
date from  the  people  of  Ontario,  the  Senate  passed 
two  private  Bills,  I  and  J,  which  would  have  estab- 
lished, had  they  become  law,  divorce  and  divorce 
conrts  in  the  Province  of  Ontario,  and  a  similar  di- 
vorce court  in  Prince  Edward  Island.  Just  two  days 
before   the   Senate   passed    its  first   Bill,   the  British 
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House  of  Commons  passed  a  resolution  affirming: 
"Any  change  in  the  law  that  would  impair  the  per- 
manence of  the  marriage  contract  would  be  harmful 
to  the 'best  interests  of  the  community."  The  Senate 
Bills  are  a  change  in  the  law  which  would  impair  the 
permanence  of  the  marriage  contract.  At  present 
there  is  no  divorce  law,  and  there  never  has  been  one 
in  Ontario  or  Quebec.  The  citizen  of  this  former 
"Province  of  Canada"  who  desires  a  divorce  for 
adultery,  must  seek  to  have  a  special  law  passed  for 
himself  alone.*  The  Senate  proposed  to  establish  a 
divorce  court  in  Ontario,  which  would  make  divorce 
for  adultery  a  right,  and  not  as  it  is  is  now,  a  pri- 
vilege. Establish  a  divorce  court  in  Ontario  and  yoii 
may  expect  seven  times  more  divorces.  (See  the 
section  on  page  47  of  this  report  as  substantiating 
this  ratio.)  The  lawyers  who  argue  that  getting  a 
divorce  bill  through  Parliament  is  at  present  the 
privilege  of  "wealth  with  its  wines  and  wedded 
lusts,"  and  beyond  the  means  of  a  poor  man,  admit 
by  that  very  argument  that  their  object  is  to  supply 
the  decent  iahouring  man  with  the  same  facilities 
for  disrupting  a  family  now  enjoyed  by  the  decad- 
ent rich.  It  is  petulant  for  Senators  to  object  to  the 
number  of  applications  for  divorce  by  Act  of  Parlia 
ment.  Let  them  refuse  the  applications  and  devote 
their  time  to  legislation  which  will  build  up  and  not 
undermine  the  social  structure  of  our  Dominion. 

On  this  question  of  divorce  we  Canadians  are  like 
a  man  half-way  down  a  steep  precipice.  Unless  we 
pull  ourselves  up  very  soon  we  shall  inevitably  fall 
dovim  further.  The  only  remedy  for  the  divorce  evil 
is  total  prohibition  of  divorce.  There  are  many  who 
think  that  this  is  too  high  an  ideal.  The  answer  is 
an  obvious  one.  Not  merely  the  commandment 
against  adultery  (and  re-marriage  after  divorce  is 
adultery),  hut  the  other  nine  commandments  impose 
high  ideals.  Yet  they  are  ideals  which  are  and  must 
be  the  law  of  our  being.    An  application  of  the  Ten 


•This  was  the  law  in  England  till  1857,  and  is  still  the  law  in  Ireland. 
Ireland  has  less  than  one  divorce  a  year;  England  and  Wales  had  in 
1918    over   2,300. 
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CommandTQents  and  not  an  application  for  divorce 
is  the  remedy  for  unhappy  marriages. 

(it  is  worthy  of  note  tliat  the  Koman  Catholic 
Church  considers  tlie  marriage  of  two  baptized  Pro- 
testants to  he  a  more  sacred  thing  tiiaii  do  Protestants 
themselves.  These  marriages  are  expressly  exempted 
from  the  Catholic  law  againist  clandetstinity. 
Whether  contracted  before  a  Protestant  minister  or 
a  civil  magistrate,  the  marriage  is,  according  to 
Catholic  teaching,  not  only  valid  and  indissoluble  un- 
til death,  but  a  sacrament  as  well.  Catholics  hold 
that  Protestants  have  two  sacraments,  the  two  that 
can  be  administered  by  lay  persons,  namely,  Bap- 
tism and  Matrimony.  It  is  a  Catholic  dogma,  that 
among  baptized  Christians  the  marriage  contract 
and  the  Sacrament  are  inseparable.) 

The  law  against  divorce  was  repromulgated  by 
Christ,  not  as  a  new  law,  but  as  a  primeval  law 
given  in  the  infancy  of  the  race.  The  command, 
"What  therefore  God  hath  joined  together  let  not 
man  put  asunder,"  is  at  once  a  law  given  by  the 
Divine  Founder  of  Christianity,  and  a  law  given  by 
the  Divine  Creator  of  nature.  It  is  a  law  which  ap- 
plies to  Christians,  Jews  and  pagans,  to  lawyers  and 
newspaper  editors,  to  voters  and  legislators.  It  is  a 
natural  law  observed  by  some  of  the  most  barbarous 
tribes  in  the  history  of  mankind.  Are  we  Canadians 
to  have  our  normal  sense  so  blunted,  our  moral  vision 
so  blurred,  our  moral  decision  so  weakened,  that  we 
must  have  divorce,  when  the  savages  of  the  Anda- 
man Isilands,  tiie  Aborigines  of  Ceylon,  the  Papuans 
of  New  Guinea  and  other  races  just  as  barbarous 
never  tolerated  it?  In  the  name  of  God,  let  us  unite 
to  abolish  divorce." 


Father  Mahoney  in  his  paper,  "Marriage  and  Di- 
vorce," in  the  introduction  of  this  statement,  quotes 
several  statements  from  various  Protestant 
Churches,  and  from  the  Anglican  'Church  re  Divorce. 
and  then  appeals  to  the  scriptural  passages,  studied 
bv  Dr.  0 'Gorman,  as  the  basis  of  the  contention  that 


Christ  did  not  sanction  divorce — of  the  passage  in 
St.  Matthew  5:32  and  19:9  upon  which  the  distinc- 
tions made  by  the  Roman  Catholic  and  the  Protest- 
ant 'Churches  turn.    Father  Mahoney  says : 

(1)  The  most  elementary  principle  of  hermeneutics 
demands  that  an  ambiguous  text  be  interpreted  in 
conformity  with  the  universal  teaching  of  other  in- 
S'pired  writers.  If  we  accept  the  words,  "except  it 
be  for  fornication,"  as  justifying  separation  only, 
then  St.  Matthew  agrees  with  St.  Mark,  St.  Luke 
and  St.  Paul.  If  we  accept  the  Protestant  interpre- 
tation of  these  words^ — that  they  justify  divorce, 
then  we  are  face  to  face  with  the  problem  of  one 
New  Testament  writer  contradicting  three  others  on 
an  essential  point  of  Christian  teaching.  Therefore, 
we  are  obliged  to  interpret  these  words  as  meaning 
a  cause  for  separation,  and  not  a  justification  of  di- 
vorce. 

(2)  Logic  forbids  us  to  arbitrarily  shift  a  restric- 
tion from  one  member  of  the  sentence  to  another. 
The  restriction  "except  it  be  for  fornication"  refers 
to  the  first  member  of  the  sentence:  "Whosoever 
shall  put  away  his  wife,"  and  not  to  the  second, 
"and  shall  marrj^  another."  The  meaning,  then,  is 
that  a  man  may  separate  from  his  wife  because  of 
fornication. 

(3)  If  by  the  words,  "except  it  be  for  fornica- 
tion," Christ  intended  to  leave  a  statutory  canse  for 
divorce,  how  could  He  say  in  the  next  breath.  "And 
whoso  shall  marry  her  which  is  put  away  doth  com- 
mit adultery?"  If  fornication  really  dissolved  the 
bond  between  the  parties,  the  woman  would  be  free 
to  re-marry  and  no  man  would  be  guilty  of  adultery 
who  married  her.  But  here  St.  Matthew  agrees  with 
the  other  New  Testament  writers  in  branding  re- 
marriage after  separation  as  adultery  even  when  the 
separation  was  justified  by  fornication. 

The  conclusion  is  that  the  words,  "except  it  be  for 
fornieation."  in  St.  ^lattbew's  Oo*;pel  give  a  r-au.-e 
for  separation,  perpetual  or  temporary,  but  do  not 
justify  divorce. 
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-  Jn  closing  his  appeal  (wliieh  carries  an  appendix 
of  valuable  statements  from  prominent  Protestant 
scholars  on  this  subject)  Father  Mahoney  sum- 
marizes his  statement  as  follows  : 

These  two  quotations  from  the  formal  teaching  of 
the  Catholic  Church  enunciate  this  truth:  Thoug'h 
adultery  may  be  a  caiLse  for  perpetual  separation  of 
the  married  parties,  it  is  never  a  cause  for  divorce. 

The  scriptural  basis  for  this  teaching  of  the 
Church  is  given  at  length  in  the  first  part  of  this 
pamphlet.  We  shall  restate  the  scriptural  argument 
in  three  propositions  which  will  in  reality  sum  up 
everything  that  has  been  said. 

Lst  Pro'position :  Whenever  Holy  Scripture  speaks 
of  married  people  who  have  separated  from  each 
other  it  brands  the  re-marriage  of  either  with  a  third 
party  as  adultery.  Mark  10:11,12;  Luke  16:  18; 
Matt.  5  :  32  and  19  :  9. 

2nd  Proposition :  Where  there  is  a  .just  cause  for 
separation  (none  can  be  more  just  than  adultery) 
the  Bible  knows  of  but  one  alternative — the  parties 
must  either  remain  single  or  become  reconciled. 
I.  Cor.  7:  10,  11. 

3rd  Proposition:  The  only  thing  that  can  dissolve 
the  marriage  bond  is  death.  Kom.  7 :  2,  3 ;  I.  Cor. 
7 :  39. 
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•      Chapter  VIII 

DISCUSSION   OF   GROUNDS   FOR 
DIVORCE 

The  question  of  divorce  in  all  three  countries  spe- 
cifically studied  was  originally  one  of  the  dissolu- 
bility of  the  marriage  tie,  where  either  party  to  it 
had  been  guilty  of  adultery.  This  cause  obtains  in 
every  State  of  the  Union  (except  South  Carolina, 
which  has  never  permitted  divorce),  in  Canada,  in 
Great  Britain,  and  in  all  European  countries  per- 
mitting divorce.  This  omission  is  based  on  the  ap- 
parent exception  in  the  teachings  of  Christ  as  re- 
corded in  the  Gospel  of  St.  Matthew.  There  is  a 
question  of  exegesis  as  to  whether  such  an  exception 
is  not  an  interpolation  by  the  Evangelist  or  by  a 
later  chronicler.  It  is  on  the  question  of  this  excep- 
tion that  Christian  forces  disagree,  the  Roman 
Catholic  Church  standing  for  indissolubility,  the 
Church  of  England  recognizing  divorce  for  this  one 
cause,  but  denying  the  possibility  of  re-marriage, 
and  the  other  Protestant  Churches  generally 
recognizing  this  one  ground  of  divorce  and 
solemnizing  re-marriage,  the  Methodist  Church 
limiting  this  by  refusing  re-marriage  to  the 
guilty  party  to  a  divorce.  The  Majority  Report 
Commissioners  of  the  British  Commission  preface 
their  recommendation  to  recognize  this  as  one  of  the 
grounds  for  divorce  by  detailed  statements  on  the 
sharp  and  varied  differences  of  opinion  existing 
among  the  different  Churches  on  this  one  point,  and 
conclude  therefrom  that  there  is  no  "general  con- 
sensus of  Christian  opinion"  which  would  exclude 
not  only  this  ground,  but  all  the  grounds  mentioned 
in  their  recommendations  from  free  consideration^ 
They  conclude  Avith  the  assertion  that  they  "must 
proceed  to  recommend  the  Legislature  to  act  upon 
an  unfettered  consideration  of  what  is  best  for  the 
interest  of  the  State,  society  and  morality,  and  for 
that  of  parties  to  their  suits  and  families" — appar- 
ently quite  overlooking  the  fact  that  the  adoption 
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of  tlieir  statement  carries  an  implied  negation  of  the 
wisdom  of  the  divine  teachings  of  the  Christ. 

Such  a  conclusion  made  pro'bable  by  disunion  and 
differing  opinions  should  emphasize  the  need  for 
conference  and  co-operation  among  the  Christian 
forces  of  Canada  at  the  present  time. 

♦Summary  re  Grounds  for  Divorce 

Adultery.  Tn  reply  to  this  contention  of  the  Ma- 
jority, the  Minority  Report,  while  admitting  that 
the  question  should  be  regarded  "from  the  broad 
grounds  of  the  real  interests  of  the  whole  commun- 
ity and  with  reference  to  the  actual  conditions  of 
our  day,"  and  recognizing  that  the  nation  includes 
pervsons  of  every  variety  of  creed  and  of  no  creed," 
yet  maintains  that  the  State  should  claim  "from  that 
great  portion  of  the  nation  which  professes  allegi- 
ance to  the  Christian  faith  a  due  regard  for  our 
Lord's  teaching  as  representing  what  in  His  view  is 
best  for  the  world."  Following  this  argument  the 
Minority  Report  draws  attention  to  the  fact  that, 
while  there  may  have  been  difference  of  opinion 
among  Christian  scholars  on  exegetical  points,  "all 
are  agreed  that  Christ  intended  to  proclaim  the  great 
principle  that  marriage  ought  to  be  indissoluble." 
Divergence  of  opinion  does  exist  as  to  whether 
Christ  intended  His  ideal  to  permit  of  exceptions, 
but  that  He  held' up  an  ideal  of  "marriage  as  essen- 
tially an  inviolable  contract  terminable  only  by 
death,"  seems  incontestable. 

The  Majority  Report  maintains  that  adultery  has 
always  been  recognized  in  history  as  justifiable 
grounds  for  breaking  the  community  of  married  life, 
because  faithfulness  to  the  marriage  vow  is  an  essen- 
tial feature  of  the  union.  The  Majority  Report  there- 
fore recommends  this  as  a  ground  for  divorce.  In 
England  the  Court  may  dismiss  a  case  on  the  ground 
that  the  petitioner  has  also  been  guilty,  luf  the 
Court  permits  a  decree  under  such  circumstances, 

*Based  on  the  lines  of  argument  in  the  British  Royal  Commission 
Report.  Throughout,  unless  specified,  Commissioners  indicates  those 
signing  the  majority  report.  Where  no  reference  is  made  to  the 
Commission,    the    argument   is    our    own. 
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unless  it  is  made  absolute,  it  may  be  set  aside  and  the 
petition  dismissed  on  tlio  intervention  of  the  Kinir's 
Proctor.  (The  de  Martigny  case  in  Canada  1921 
hinged  largely  on  this  point  of  whether  a  guilty  pe- 
titioner was  entitled  to  "relief."  It  was  finally  dis- 
missed.") The  Commissioners  (Majority)  take  up  this 
point,  and  comment  on  it,  saying  it  is  contrary  to 
General  English  principles  to  allow  a  party  to  seek 
justice  unless  he  come  with  clean  hands  and  also  this 
rule  is  an  effective  cheek  on  immorality.  The  Com- 
mission recommend  the  retention  of  this  as  a  defence, 
the  'Court  to  exercise  its  discretion.  The  question  of 
the  subsequent  marriage  of  the  guilty  parties  to  a 
divorce  is  also  reviewed.  Throughout  the  history  of 
divorce  this  prevention  of  such  marriage  has  been 
employed  as  a  deterrent  to  immorality.  In  one  of 
the  Greek  States  a  divorcee  mig'ht  not  marry  a 
younger  person  than  the  divorced  spouse.  The  Jus- 
tinian Code  forbade  her  marriage  with  the  co-re- 
spondent. In  Scotland  (1600)  a  law  was  passed  for- 
bidding the  intermarriage  of  adulterers.  In  Eng- 
land the  question  did  not  arise  until  after  the  ques- 
tion of  indissolubility  of  the  marriage  tie  was  raised. 
There  until  1857  divorce  was  by  private  Act  of  Par- 
liament. This  Act  always  carried  a  clause  forbid- 
ding re-marriage  of  the  guilty  parties.  In  practice 
this  clause  was  struck  out  in  Committee  stage  in  the 
Houses.  If  a  divorce  is  now  applied  for  by  Act  of 
P'arliament  in  England  the  same  procedure  is  fol- 
lowed. With  the  establishment  of  the  Divorce  Court, 
by  the  Act  of  1857  the  question  became  one  of  eva- 
sion. The  decree  of  divorce  to-day  is  issued  without 
any  mention  of  the  co-respondent  and  consequently 
there  is  no  prohibition  of  marriage  with  any  third 
parties.  Bil'ls  to  prevent  such  marriages  were  lo.st 
in  1771,  1779.  1800,  1801,  and  in  1809  such  a  clause 
was  ordered  to  be  inserted  in  each  private  bill  with 
results  as  above.  An  attempt  to  make  this  a  rule 
of  the  Divorce  Court  (1857)  failed'.  The  Canadian 
Parliament  Act  carries  a  clause  permitting  the  re- 
marriage of  the  petitioner,  but  no  mention  is  made 
of  third  parties  or  no  prohibition  of  the  re-marriage 
of  the  guilty  party.    The  discipline  of  the  Metbodist 
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€hureh  forbids  the  re-marriage  of  the  guilty  party  at 
all.  The  Majority  Commissioners  admit  that  the 
permission  to  re-marry  is  a  direct  temptation  to  im- 
morality (Justice  Bargrave  Dene  and  Sir  F.  A.  Bo- 
sanquet  are  emphatic  in  evidence  of  such  a  tendency 
being  caused  by  the  present  law),  but  the  Commis- 
sion also  state  that  in  the  interests  of  public  moral- 
ity persons  guilty  of  adultery  should  have  a  chance 
of  rehabilitation.  The  Commissioners  evade  entirely 
the  question  of  whether  there  may  not  be  a  finer  road 
to  rehabilitation  than  by  disruption  of  a  family 
group,  and  legal  recognition  of  the  adulterous  rela- 
tions by  a  subsequent  intermarriage.  It  is  very  de- 
batable whether  the  preventive  force  of  a  law  pro- 
hibiting any  eventual  inter-marriage  would  be  of 
greater  moral  benefit  (especially  in  preventing  a 
woman  offender)  than  the  possible  legalizing  of  re- 
lations entered  into  outside  marriage,  by  the  dis- 
ruption of  one  marriage  and  sanction  of  another.  So 
the  Commissioners  are  prepared  to  allow  inter-mar- 
riage of  the  guilty  parties  and  salve  their  consciences 
by  recommending  that  the  co-respondent  should  pay 
not  damages,  but  any  actual  pecuniary  loss  sustained 
by  the  husband  and  make  such  provision  as  the 
Court  may  order  for  the  benefit  of  the  parties  or  the 
children  of  the  marriage.  (This  to  apply  in  the  case 
of  a  woman  co-respondent  also.) 

The  Minority  Report,  while  withholding  comment 
on  the  wisdom  of  the  Act  of  1857,  states  that  its  re- 
peal is  impractical,  but  urges  an  amendment  remov- 
ing absolutely  any  legal  obligation  on  a  clergyman 
of  the  Church  of  England  to  solemnize  a  marriasro  be- 
tween divorced  persons,  or  to  allow  his  parish 
church  to  be  used  for  that  purpose.  This  is  equi- 
valent to  a  recognition  under  social  circumstances 
which  sixty  years'  operation  of  a  law^  has  developed 
of  adultery  as  a  ground  for  divorce,  while  at  the 
same  time  a  practical  denial  of  the  right  to  re-marry. 
Beyond  recognition  of  the  equality  of  the  sexes  the 
Minority  Report  recommends  no  change  in  the  law. 
In  taking  this  stand  the  Minority  Report  points 
out  that  Rome  permitted  an  easy  system  of  divorce 
that      once      rooted      l)ecame      uneon'trollahle.       The 


results  of  the  1884  Act  in  France  are  quoted 
as  developing  a  situation  causing  alarm  and 
apprehension  in  the  growth  from  2.950  divorces 
a  year  to  10.573  a  year  in  1906.  Of  the  U.  S.  A.  it 
is  stated  that  experience  of  the  divorce  system  there 
has  produced  "a  marked  and  growing  desire  for  re- 
striction and  limitation,  but  that  to  give  practical 
effect  to  this  desire  is  found  exceedingly  hard  in  the 
face  of  the  laxity  to  which  the  nation  has  become 
used."  Roosevelt's  w^ords  are  quoted  in  this  connec- 
tion. "There  is  a  widespread  conviction  that  the  di- 
vorce laws  are  dangerously  lax  and  indifferently  ad- 
ministered in  some  of  the  States,  resulting  in  a  di- 
minishing regard  for  the  sanctity  of  inarrias'e.''  The 
Minority  Commissioners  aptly  comment  on  the  fact 
that,  while  evidence  has  been  adduced  to  prove  some 
extension  greater  or  less  of  divorce  legislation  in 
practically  every  country,  not  a  jot  of  evidence 
could  be  produced  in  proof  of  any  improvement  in 
public  morals  or  the  sanctity  of  family  life.  "Rather 
that  history  witnesses  in  ever\^  country  which  has 
developed  a  more  or  less  loose  system  in  divorce 
that  such  country  has  sooner  or  later  contributed  to 
its  own  destruction  thereby. 

On  this  subject  then  it  would  seem  that  the  de- 
cision conducing  to  Canada's  best  interests  would  be 
that 

"While  recognizing  that  in  the  Christian  teaching 
this  ground  may  have  been  a  possible  exception  to 
Christ's  principle  of  the  indissolubility  of  the  mar- 
riage tie  and  realizing  that  thi.s  one  ground,  based  on 
the  belief  in  this  possible  exception,  has  been  a  cause 
for  divorce  throughout  the  history  of  Canada  that 

Nevertheless,  we  recognize  as  Christ's  ideal  the 
life-long  and  indissoluble  union  of  one  man  and  one 
woman  for  better  for  worse,  terminable  by  death  alone, 
and  that  therefore 

Any  group  or  nation  looking  to  Christ  and  His 
Teachings  as  the  Omniscient  wisdom  for  its  life 
should  recognize  this  Ideal,  and  therefore  offer  the 
strongest  opposition  to  any  force  designed  to  defeat 
it,   and   that   therefore,   while   recognizing   this   one 
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ground  as  a  possible  exception,  effort  should  be  not 
towards  developing  facilities  for  using  it  as  a  cause 
for  divorce,  but  rather  away  from  it,  towards  the 
establishment  as  an  ideal  of  the  permanency  of  the 
marriage  tie,  and  that  therefore, 

While  recognizing  these  facts,  and  the  possibility 
of  divorce  for  this  one  ground,  and  the  justification 
for  separation  in  some  cases  that  we  should  so  far 
admit  of  the  Christian  ideal  as  to  take  a  firm  stand 
against  subsequent  re-marriage,  and  this  the  more  so 
in  the  case  of  the  inter-marriage  of  the  guilty  parties, 
for  apart  from  such  a  privilege  destroying  a  tre- 
mendous check  on  immorality,  it  is  illogical  and 
false  to  suppose  that  he  or  she  w'ho  has  been  false  to 
the  marriage  vow  and  ceremony  once  undertaken 
will  regard  a  second  vow  as  any  more  binding  or 
sacred.  Marriaige  and  the  Church  is  brought  into 
disrepute  and  divorce  becomes  not  relief,  but  release. 

And  while  recognizing  the  justice  of  allowing  one 
guilty  of  this  offence  the  right  of  rehabilitation,  and 
While  recognizing  the  Christian  teaching  as  carry- 
ing definite  instruction  so  to  do.  we  maintain  that  the 
greatest  opportunity  for  the  re-establishment  of  self- 
respect  and  the  one  most  in  accord  with  the  preser- 
vation of  social  institutions  is  offered  not  by  the 
community  affording  the  legal  recognition  of  adul- 
tery by  a  subsequent  marriage,  but  in  affording  the 
individuals  separately  to  work  out  aided  by  the  at- 
titude of  their  group  their  individual  re-establish- 
ment, not  on  the  recognition  of  their  irregular 
union,  but  by  recognition  of  their  offence,  and  subse- 
quent rehabilitation  in  a  life  that  "sins  no  more." 
This,  we  believe,  is  in  accordance  with  Christ's 
words  to  the  adulteress,  whom  He  did  not  send  back 
to  the  arms  of  her  companion  and  is  also  and  there- 
fore in  accord  with  the  interests  of  the  preservation 
of  society  itself. 
Desertion  as  a  Ground. 

This  cause  is  admitted  in  the  United  States,  in 
practically  every  State,  and  in  Scotland,  with  the  re- 
sult in  the  latter  case,  according  to  the  Minority 
Commissioners,  that  the  divorce  rate  there  is  double 
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the  Englisli  rate  per  population.  The  United  Statea' 
Embassy  Counsel,  Mr,  Grant,  stated,  also  before  the 
Commission  that  a  large  percentage  of  the  U.  S.  A. 
divorces  granted  for  this  ground,  pointed  to  collu- 
sion,  while  the  Hon.  Mr.  Barnard,  K.C.,  in  his  evi 
denee  stated  that  divorce  for  desertion  constituted 
greatly  divorce  by  consent.  This  cause  does  not  ob- 
tain in  the  Canadian  Divorce  Courts,  nor  in  Eng- 
land.    The  Majority  Commissioners  recommend ; 

(1)  That  wilful  desertion  veithout  the  consent  or 
against  the  will  of  the  other  party  and  without  rea- 
sonable cause,  should  be  a  ground  for  divorce. 

(2)  That  in  view  of  the  modern  means  of  commu- 
nication the  period  of  four  years  might  be  reduced  to 
at  least  three  years,  and  they  recommend  that  the 
period  of  three  years  be  adopted  by  the  Legislature. 

In  arriving  at  this  decision,  the  Commissioners 
aver  that  it  is  better  while  recognizing  the  normal 
permanency  of  the  marriage  tie  to  recognize  also  the 
deficiencies  of  human  nature  and  their  consequences, 
and  in  the  interests  of  morality  and  the  State  and 
of  the  parties  and  their  children  to  permit  of  the  dis- 
solution of  the  legal  tie  where  the  objects  of  its  for- 
mation 'are  frustrated.  Continued  wilful  desertion 
they  state,  breaks  up  a  home  more  than  adultery. 
As  to  judicial  separation  as  a  remedy  the  Commis- 
sioners maintain  that  the  disastrous  results  to  which 
it  leads  have  been  thoroughly  established  by  evi- 
dence, quoting  particularly  that  of  the  Rev.  Scott 
Lidgett  to  this  effect,  namely,  that  it  leads  to  the 
formation  of  irregular  unions  and  that  in  the  inter- 
ests of  morality  the  poor  should  have  the  relief  of 
divorce  rather  than  of  separation.  It  is  just  a  ques- 
tion here  whether  legislation  to  fstahlish  the  recog- 
nition of  these  otherwise  irregular  unions  or  legis- 
lation to  penalize  them  is  the  more  conducive  to  the 
pTiblic  morality,  i.e.,  whether  legislation  to  permit 
of  a  wider  ground  of  divorce  with  re-marriage  or 
legislation  making  adultery  a  crime  is  the  greater 
public  good.  The  Commissioners  maintain  that  the 
best  course  will  be  a  law  not  so  harsh  as  to  lead  to 
its  common  disregard,  but  not  so  lax  as  to  lessen  the 
regard  for  the  sanctity  of  marriage.     The  Minority 
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Report  after  emphasizing  the  danger  of  such  a 
ground,  meaning  divorce  by  collusion,  stresses  that 
the  need  for  divorce  on  this  ground  is  an  economic 
one.  and  points  out  that  most  of  the  evidence  showed 
that  over  50  per  cent,  of  these  orders  remain  in  ef- 
fect for  a  short  time  only,  while  104  of  141  court 
clerks  in  England  and  Wales  stated  that  their 
granting  did  not  mean  immorality  was  present,  but 
that  the  cause  was  economic.  The  Minority  point 
out  also  the  fact  that  until  just  before  the  Com- 
mission, maintenance  ordere  were  accompanied  by 
separation  orders,  which  made  it  appear  that  there 
was  an  increase  in  the  latter.  The  Minority  show 
an  actual  decrease:  In  1907,  7.007;  in  1908,  6986;  in 
1909,  5,227;  in  1910  4,539  (of  course  the  war  would 
increase  this  greatly).  One  strong  argument  is  the 
fact  that  the  Mothers'  Unions  (278,500  wives  of 
workingmen  in  England  and  Wales)  opposed  an  ex- 
tension of  grounds,  saying  such  action  would  weaken 
the  regard  for  marriage.  The  Minority  maintain  that 
since  the  need  and  hardship  in  this  case  is  an  eco- 
nomic one  that  permission  to  divorce  and  re-marry 
at  the  end  of  three  years  is  not  a  solution,  for  by 
that  time  the  family  group  will  have  established  it- 
self, and  that  also  society  is  not  served  best,  by  al- 
lowing the  deserter  re-marriage  at  that  time,  this 
procedure  practically  subsidizing  wilful  desertion 
by  the  right  to  wilful  divorce.  Where,  however,  the 
absence  is  so  extended  as  to  presume  death,  the 
Minority  favor  the  issuance  of  a  presumption  of 
death  certificate. 

All  things  considered  lit  would  seem  inadvisable  to 
admit  desertion,  especially  in  Canada  as  a  ground  for 
Divorce,  for  the  dissolution  of  the  marriage  tic. 
Rather  should  the  recommendation  be  towards  the 
better  enforcement  of  Family  Desertion  and  mainten- 
ance legislation:  the  placing  of  Family  Desertion  on 
the  list  of  extradictable  crimes:  and  provision  for  the 
employment  of  the  would-be  deserter,  for  the  benefit 
of  his  family.  thi.s  the  more  .so.  since  social  workers 
are  in  agreement  on  the  large  number  of  separations 
which  are  temporary.  Whore  the  machinerv  of  the 
State  or  community,  after  prolonged  effort  fails  to  re- 
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establish  tlie  deserter's  responsi'bility,  it  should  de- 
volve upon  the  state  to  provide  for  some  maintenance 
towards  the  family.  (This  is  done  in  Ontario, 
under  the  ]\rothers'  Allowance  Act,  {ffter  an  absence 
of  five  years).  Where,  under  special  circumstances, 
death  may  be  fairly  presumed  it  should  devolve  upon 
the  State  not  to  break  a  marriage  tie  of  its  ovvu  sanc- 
tioning, but  to  issue  a  presumption  of  death  certificate 
upon  its  own  responsibility,  after  its  most  thorough 
investigation.  These  measures  give  more  promise  of 
justice  and  yet  safety  to  the  social  group,  than  can 
be  hoped  for  from  admitting  this  ground  as  a  cause 
for  divorce,  when  certainly  it  is  not  admitted  in  the 
Christian  teaching  and  it  is  not  sufficiently  endorsed 
from  social  or  economic  considerations  to  guarantee 
improvement  in  social  conditions  and  standards  as 
much  as  disastrous  results  from  a  loosening  of  the 
sense  of  family  responsibility  and  a  dangerous  possi- 
bility of  divorce  by  collusion.  (A  cross  reference 
from  this  report  to  the  report  on  Family  Desertion 
will  make  the  advisability  of  recommending  desertion 
as  a  ground  for  divorce  all  the  more  dou'btful.) 
Cruelty  As  a  Ground. 

Cruelty  is  now  a  ground  for  a  decree  of  judical 
separation.  The  majority  report,  after  referring  to 
the  evidence  of  Court  clerks,  probation  officers  and 
surgeons  states  that  ''they  can  conceive  no  cause  which 
more  fully  justifies  an  application  for  divorce  than 
this  cause  of  cruelty."  Consequently  they  recom- 
mend that  cruelty  when  defined  as  ''such  condur-t  by 
one  married  person  to  the  other  party  to  the  marriage 
as  make  it  unsaife,  having  regard  to  the  risk  of  life, 
limb  or  health,  bodily  or  mental  for  the  other,  to 
continue  to  live  with  the  former"  should  be  admitted 
as  a  ground  for  divorce.  It  is  stated  that  such  con- 
duct makes  the  dissolution  necessary  in  the  interests 
of  the  complainant  and  of  the  children.  The  ]\Iinor- 
ity  report  oppose  this  ground  as  one  inevitably  des- 
tined to  promote  collusive  suits. 

In  France  and  in  certain  States  oif  the  Union,  evi 
dence  shows  that  this  ground  for  divorce  has  been 
abused  in  the  granting  of  divorce  for  slight  and  dis- 
cernibly  collusive   causes.     For  instance,   certain   re- 
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ports  show  that  cruelty  may  in  one  rank  of  life  be 
construed  as  physical  brutality,  while  in  another  the 
use  of  abusive  language  may  amount  equally  to 
cruelty  under  this  head  of  risking  mental  health. 
Ethically,  love  must  be  dead  within  one  party  to  the 
marriage  when  that  party  would  exhibit  such  cruelty 
towards  the  other  party — as  to  endanger  the  health 
and  life  of  the  latter.  On  the  other  hand,  case 
after  case  in  social  records  prove  the  existence  of 
love  and  loyalty  on  the  part  of  a  wife  to  a  most  un- 
worthy husband.  She  may  be  roused  to  issuing  a 
warrant  against  him.  but  reconciliatiop  occurs  time 
and  again.  From  a  careful  consideration  of  this 
cause,  it  seems  a  fair  conclusion  that  in  the  great 
majority  of  cases,  judical  separation  would  satisfy 
the  sufferer  under  this  cause  o»f  cruelty,  while  divorce 
would  be  most  satisfying  to  the  defendant,  iwhu  has 
"grown  tired"  of  the  consort  and  by  heaping  indig- 
nities and  cruelties  upon  the  latter,  seeks  to  drive  her 
(in  99  per  cent,  of  the  cases  cruelty  is  to  the  wife)  to 
the  extreme  of  divorce.  In  a  type  of  case  recurring 
with  unpleasant  frequency  in  the  field  of  family  de- 
sertion, the  extension  of  divorce  to  cover  this  cause  of 
cruelty  nx)uld  inevitably  result  in  an  increase  of 
cruelty.  That  is  in  that  huge  bulk  of  ea.ses  where 
the  man.  grown  weary  of  a  wife,  always  tired,  always 
worn  out,  always  "not  dressed  up,"  always  too  fati- 
gued to  make  ready  for  an  evening's  outing,  through 
the  bearing  and  caring  'for  his  children,  begins  to 
seek  his  company  with  some  younger,  care-free  woman, 
■who.  free  from  household  responsi'bilities  and  with 
financial  income,  undrained  by  the  sacrifices  of  a  home 
and  family,  can  "do  him  proud"  at  a  moving  picture 
show,  or  dance  hall.  This  type  of  ease  and  the  type 
of  desertion  when  another  child  is  expected  with  the 
prospect  of  additional  outlay  in  the  already  disturb- 
ingly heavy  family  budget  are  increasing  steadily, 
both  in  Britain,  U.S.A.  and  Canada.  Were  the  exhibi- 
tion of  extreme  cruelty  made  a  ground  of  divorce, 
there  seems  little  doubt  that  in  the  former  type  of 
case  at  least,  it  would  be  employed  to  drive  the  woman 
in  desperation  to  apply  for  a  divorce  which  action 
in  reality  would  be  to  grant  a  divorce  to  the  husband. 
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Of  course,  it  uiil  be  contended  that  under  present  con- 
ditions, irregular  unions  are  formed  in  many  cHvses. 
Two  wrongs  never  m'ade  a  right  and  the  provision  of 
facilities  to  legalize  such  unions  is  neither  Christian 
in  its  conception  nor  just  to  the  woman  whose  loyal 
devotion  to  her  family  has  been  in  the  beginning  the 
cause  of  trouble,  nor  is  it  beneficial  to  social  interests 
that  family  responsibilities  should  be  capable  of  shift- 
ing by  displays  of  brutality.  The  careless  and  h-asty 
marriage  is  at  the  basis  of  much  of  our  family,  social 
work.  Publdcation  of  licenses,  of  notice  of  intentioM 
to  marry,  necessity  of  parents'  consent,  higher  legal 
age  requirements,  these  are  all  designed  to  impress 
contracting  parties  with  the  serious  nature  of  their 
vows.  Is  it  in  unison  with  these  proposals,  will  it  raise 
the  standard  of  attitude,  and  the  solemnity  of  the  vow 
to  provide,  also  that  a  sustained  or  spasmodic  display 
of  violence  or  as  above  a  three  j-ear  desertion  will  ob- 
tain relief  from  that  contract  1 

The  brutal  treatment  Cf  an  animal  is  punishable 
with  imprisonment,  yet  it  is  suggested  that  like  treat- 
ment of  a  human  being  should,  while  removing  that 
human  being  from  the  sphere  of  such  treatment 
(which,  after  all  judicial  .separation  would  accomp- 
lish) permit  the  offender  to  enter  another  eon- 
tract  where  like  possibilities  of  exhibiting  his  cruelty 
would  offer.  It  is  an  inconsistent  and  somewhat  il- 
logical proposal  and  one  cannot  but  feel  that  a  saner 
recommendation  would  be  that,  where  such  cruelty  is 
shown  by  one  party  of  a  marriage  to  the  other,  as 
by  endangering  the  bodily  or  mental  well-being  of  the 
other,  makes  a  continuance  of  the  marriage  state  im- 
possible, that  the  offender,  by  such  cruelty  should  b« 
liable  to  prosecution  by  the  state  with  penal  servitude 
a  penalty  for  such  brutality. 

Insanity  As  a  Ground. 

Incurable  insanity  has  been  discussed  and  accepted 
widely  by  public  opinion  'both  in  Britain  and  America 
as  a  possible  ground  for  divorce.  The  fact  that  in- 
curable insanit}',  practically  and  indi.sputably  brings 
£in  end  to  every  phase  of  the  married  state,  seems  to 
raise   this  ground    for   divdrce   into  a   different   class 

86 


from  all  other  causes.  Also  the  fact  th'at  it  may  be 
more  or  less  liereditary  and  the  sudden  devastating 
nature  of  its  con.summation  offer  themselves  as  reasons 
for  its  consideration.  There  are  in  Great  Britain, 
some  41,000  cases,  possibly  affected  by  this  cause. 

In  the  United  States  an  estimate  was  not  available 
and  in  some  States  this  ground  exists.  The  Majority 
Conwnissi oners  of  Great  Britain  approach  considera- 
tion of  this  ground  from  four  angles,  namely,  tliat 
the  marriage  relationship  and  its  purposes  are  frus- 
trated by  insanity;  that  marriage  looked  upon  as  a 
contract  solely,  ceases  to  be  a  binding  contract  when 
the  fulfilment  of  the  terms  of  the  contract  becomes 
impossible:  that  though  the  contracting  parties  bind 
themselives  for  the  prosperity  or  vicissitudes  of  life 
"for  better  or  for  worse"  the  contemplation  of  the 
possible  incurable  insanity  of  either  party  is  ''wholly 
unreasonable."  ("Wliy  not  alter  the  ceremony's  vow, 
one  might  ask?"!  and  that  insanity  is  distinct  from 
any  other  ailment,  in  that  the  isolated  confinement  of 
the  \'ictim  removes  him  or  her  entirely  from  the  family 
life.  Evidence  from  99  medical  men  of  outstanding 
position  was  utilized,  whose  summarized  opinion 
showed  that  88.8%  of  the  insane  who  do  recover,  re- 
cover within  the  first  2  years;  9.1%  of  the  insane  W'ho 
recover,  recover  within  first  3-5  years;  1.6%  of  the 
insiane  who  dio  recover,  recover  within  first  4-10  year.>: 
0.5%  of  the  insane  who  do  recover,  recover  within 
first  11-20  years. 

Of  these  99  medical  men.  63  favoured  insanity  as 
a  ground  for  divorce,  36  opposed  it,  the  opposition 
being  based  on  the  impossibility  of  deciding  whether 
the  insanity  was  absolutely  incurable,  and  the  danger 
that  the  knowledge  of  this  cause  as  a  ground  for 
divorce  might  prejudicially  affect  the  patient.  The 
Commissioners  quote  Sir  G.  H.  Savage  as  stating  that 
the  fixing  of  a  time  limit  and  examination  by  a  med- 
ical board  would  make  the  risk  of  error  in  incurable 
insanity  negligible.  From  this  evidence  and  from 
the  evidence  of  lay  persons  as  to  the  hardships  in- 
flicted upon  the  poor  by  incurable  insanity  in  either 
spouse,  the  Comimiasioners  conclude  by  recommend- 
ing, 
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n  )  that  insanity  certified  as  incurable  and  so  found 
by  the  Court,  should  be  a  ground  for  divorce. 

(2)  That  the  insane  person  should  have  been  con- 
tinuously confined  for  not  less  than  five  years,  under 
the  terms  of  the  Lunacy  Act  . 

(3)  That  this  ground  should  sustain  only  when 
the  woman  is  under  fifty  years  of  age  and  the  man 
under  sixty. 

(4)  That  the  initial  proceedings  should  be  served 
on  the  King's  Proctor  who  on  instruction  of  the  Lun- 
acy Commissioners  should  take  steps  at  his  di.seretion 
in  the  interests  of  the  lunatic.  (This  seems  to  indi- 
cate a  definite  fear  of  the  attempted  abuse  of  this 
provision.) 

(5)  That  medical  experts  should  'be  appointed  by 
the  Court  whose  fee  should  be  paid  by  the  applicant, 
(which  seems  a  dangerous  clause)  except  where  the 
applicant  is  very  poor,  for  the  purpose  of  dealing 
with  these  cases. 

(6)  That  a  passible  defence  should  be  proof  that 
the  insanity  was  brought  about  by  the  conduct  of  the 
petitioner. 

The  Minority  Report  strongly  opposes  this  ground 
of  divorce  on  the  basis  that  there  is  no  great  demand 
for  divorce  on  this  ground,  and  that  while  the  med- 
ical men  may  have  in  .some  cases  'favoured  it,  the  great 
majority  of  experts  on  mental  disease  who  gave  evi- 
dence strongly  opposed  it.  The  nrgument  of  the 
Majority  Commissioners  discounting  this  because  these 
doctors  would  ,'^peak  this  way  on  account  of  their  con- 
sideration for  the  welfare  of  those  witliin  their  charge, 
which  is  a  heartless  and  callous  attitude,  is  soundly 
scored  bv  the  Minority.  Thev  maintain  ithat  the 
reason  for  seeking  divorce  on  this  ground  is  too 
frequently  desire  from  relief  for  the  heavy  financial 
expense  ineuri'ed.  In  the  caise  of  the  woman  deprived 
of  income  through  her  husband's  insanity,  the  argu- 
ment for  relief  is  met  by  the  state's  support  of  her 
husband  and  her  inclusion  under  the  Mothers'  Allow- 
ance Act,  a  class  of  relief  granted  in  every  province 
in  Canada  where  the  Act  is  in  force.  The  admission 
of  this  ground  for  divorce,  once  granted,  would,  the 
Commissioners  point    out.     justify     divorce  also  for 
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chronic  epilepsy,  complete  paralysis,  and  later,  why 
not  cancer? 

Where  in  the  contracting  of  the  marriage  one  per- 
son is  of  unsound  mind  and  the  other  person  is  kept 
in  ignorance  of  this  fact,  the  whole  question  is  in  a 
different  sphere  of  discussion,  and  a  basis  for  an 
annulment  is  admitted  to  exist.  This  is  provided 
for  in  'Canadian  law  to-day,  but  where  the  marriage 
vow  is  taken  for  better  or  for  worse,  and  the  ailment 
is  of  later  development,  the  question  becomes  one 
of  the  observance  of  that  vow.  It  is  especially  sig- 
nificant in  this  question  that  several  of  the  United 
States  which  adtaitted  this  ground  have  later  re- 
pudiated it.  The  Roosevelt  Conference  called  to 
account  the  whole  divorce  situation  in  the  U.  S.  A., 
recommended  six  grounds  as  admissihle  in  a  Uni- 
form Divorce  Act  for  the  U.  S.  A.,  but  definitely 
excluded  insanity  as  a  ground. 

Therefore,  while  admitting  the  basis  for  annul- 
ment of  marriage  where  in  the  ignorance  of  one 
contracting  party  the  other  is  of  unsound  mind  and 
where  no  relationship  of  the  marriage  state  is  sus- 
tained after  the  discovery  of  this  fact,  we  are  of 
the  opinion  that  the  admission  of  insanity  as  a 
ground  of  divorce  is  a  direct  repudiation  of  the 
marriage  vow,  "for  Tjetter  or  for  worse."  and  is 
heartless  and  prejudicial  in  the  interests  of  the 
victim. 

Habitual  Drunkenness. 

This  cause  exists  in  Great  Britain  as  a  cause  for 
the  granting  of  a  separation  order.  It  is  probable 
that  the  enactment  of  prohibition  measures  in  the 
United  States  and  Canada  will  definitely  remove  this 
cause  from  any  need  for  consideration  within  the 
next  twenty  years,  or  at  least  reduce  it  to  such  a 
negligible  number  of  cases  as  to  eliminate  any  de- 
mand for  it.  Yet  we  are  faced  with  the  fact  that 
it  exists  as  a  cause  in  forty  states,  is  recommended 
in  Britain,  and  hence  might  well  be  a  possible  ground 
in  any  argument  in  Canada  for  the  extension  of  the 
ground's. 
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Criticism  of  the  separation  order,  submitted  bj 
the  Majority  Report,  states  that  hiabitual  drunken- 
ness in  its  relation  to  marriage  is  extremely  unsatis- 
factory, destroying  the  basis  of  married  life.  They 
also  claim  that  by  this  method,  no  obligation  is  laid 
upon  any  one  to  make  any  effort  either  before  or 
after  separation  for  the  rehabilitation  of  the 
drunkard.  That  this  effort  has  never  been  made 
would,  in  our  opinion,  be  a  good  reason  for  refrain- 
ing from  recommendation  on  this  matter,  until  this 
effort  combined  with  the  separation  order  be  tried. 
To  consider  that  reha'bilitation  is  more  possible 
when  the  drunkard  is  informed  that  his  wife  and 
family  have  entirelj^  divorced  him,  seems  a  trifle 
psychologically  unsound. 

The  Commissioners  recommend  that  a  separation 
order  should  still  be  obtainable  for  this  cause,  but 
that— 

(1)  The  applicant  must  satisfy  the  Court  that  all 
proper  means  have  been  used  to  reform  the  drunkard 
and  that  (2)  the  drunkenness  has  not  been  caused  by 
the  applicant,  (3)  that  the  order  should  not  be 
granted  for  longer  than  two  years,  and  that  during 
this  time  the  Court  may  compel  the  victim  to  submit 
to  treatment,  but  that  if  this  order  proves  ineffec- 
tive, application  maybe  made  to  continue  this  period 
of  probation  and  treatment,  but  in  no  case  to  a 
longer  period  than  three  years  from  the  first  order — 
then  if  at  the  expiration  of  the  three  years  the 
drunkenness  proves  incurable  the  Court  should  be 
empowered  to  grant  a  decree  of  either  judicial 
separation  or  divorce,  as  it  may  deem  wise. 

To  this  proposal,  Mrs.  Tennant,  who  signed  the 
preceding  proposals,  did  not  agree,  while  the  Min- 
ority Commissioners,  in  opposing  it,  stated  that 
since  the  present  time  gives  the  greatest  promise 
that  drunkenness  as  a  disease  is  likely  to  be  amen- 
able to  treatment,  it  is  "peculiarly  unsuitable  to 
stamp  it  with  the  finality  and  irreparablene.ss  im- 
plied in  making  it  a  ground  for  the  dissolution  of 


marriage." 


There  is  the  additional   consideration   that   were 
the  possibility  of  divorce  within  three  years  after 
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a  conviction  of  continued  drunkenness  to  be  admitted 
as  a  ground  for  divorce,  the  too  frequent  and  too 
tragic  repetition  of  "marriage  to  make  a  man  out 
of  him"  might  simply  multiply  our  social  problems 
from  this  cause.  The  knowledge,  also,  that  habitual 
drunkenness  might  be  utilized  as  a  ground  of  divor^ce 
would  have  a  two-fold  effect — first,  in  being  used 
to  obtain  release  from  a  now  unwelcome  bond,  and 
on  the  other  hand  in  precipitating  dissolution  of  the 
marriage  in  a  despair  of  hopelessness  that  might 
consummate  much  more  quickly  when  the  suffering 
spouse  in  the  anxiety  and  worry  of  the  situation 
could  look  upon  freedom  from  the  marriage  as  less 
irksome  and  wearing  than  sustained  effort  to  re- 
habilitate the  drunkard.  In  every  'town  in  Canada 
there  are  to-day  happy,  prosperous  homes,  where 
with  the  realization  of  the  growing-  up  of  a  family, 
recognizing  and  ashamed  of  his  weakness  on  the 
one  hand  and  the  removal  of  temptation  by  liquor 
restrictions  on  the  other  the  father,  after  years  of 
inebriation,  is  to-day  sober,  reliable  and  respected. 
Yet  had  such  a  ground  as  this  sustained  there  is 
small  doubt  that  many  of  these  families  would  have 
been  broken  up  by  its  application. 

Therefore,  while  realizing  the  unhappiness  caused 
by  habitual  drunkenness  in  the  home,  we  feel  that 
in  the  interests  of  the  family  group,  every  effort 
should  be  expended  towards  the  rehabilitation  of  the 
victim,  and  that  where  this  seems  hopeless,  circum- 
stances may  justify  a  legal  separation  order,  but 
that  to-day,  when  the  use  of  intoxicating  liquors  is 
decreasing  and  when  prohibitory  measures  promise 
hope  of  a  new  generation  to  whom  the  taste  of  liquor 
is  unknown,  we  refuse  to  admit  of  drunkenness  as 
an  incurable  disease,  and  stand  utterly  opposed  to 
its  admission  as  a  ground  for  divorce.  We  further 
express  as  our  opinion  that  probably  no  one  ground 
would  so  dispose  towards  a  careless  entry  into  mar- 
riage as  a  recognition  as  a  principle  that  the  develop- 
ment of  an  undesirable  habit  would  form  a  just  and 
acceptable  plea  for  divorce. 

Imprisomnent. 

Conviction  of  a  grave  crime  sustains  in  41  U.S.A. 
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States  as  a  ground  for  divorce.  The  British  Com- 
missioners, however  (Mrs.  Tennant  dissenting),  re- 
fuse to  consider  it  as  a  ground,  except  in  one  case, 
where  there  has  been  commutation  of  a  death  sen- 
tence to  life  imprisonment,  for  they  state — 

(1)  But  for  commutation  there  would  have  been 
severance  of  the  tie. 

(2)  The  imprisonment  is  for  life. 

(3)  The  crime  was  of  the  most  serious  gravity.  ^ 
For  any  other  class,  the  Commissioners  state  this 

extension  would  not  be  in  keeping  with  the  best 
social  interests,  for  in  the  case  of  first  convictiona, 
and  those  not  habitually  criminal,  it  would  add  ter- 
ribly to  the  sentence.  Again  in  this  case  and  in  all 
cases  where  subsequent  discharge  is  looked  for,  it 
would  tend  to  defeat  the  reform  of  the  criminal. 

The  Minority  Report  in  refusing  to  consider  im- 
prisonment under  any  phase  as  a  ground  for  divorce 
maintains  that  .such  a  thing  doe.s  not  necessarily  end 
love. 

A  significant  statement  is  the  evidence  of  one  of 
the  visitors  of  prisoners'  families,  who  states  that 
of  3,000  women  on  her  lists,  in  1,575  cases  of  which 
the  terms  were  from  1-20  years,  there  was  not  a 
single  request  for  divorce. 

It  is  a  fact  that  at  the  murderer's  death-cell  the 
women  of  his  family  will  always  be  found.  It  is 
their  love  and  devotion  that  often  afford  the  one 
livable  thought  in  his  life-long  confinement  if  his 
sentence  is  commuted.  It  is  the  women  of  his  family 
who  still  maintain  belief  in  him  and  not  infre- 
quently his  wife,  against  the  opposition  of  her  rela- 
tives, retains  her  attachment  and  service  to  bim. 
Surely,  unpremeditated  passionate  action  or  an 
almost  insane  despair  may  be  one  of  the  vicissitudes 
of  life,  may  be  logically  assumed  in  the  vow  "for 
better  or  for  worse."  Lfife  imprisonment  is  a  com- 
mutation of  the  death  sentence,  and  to  make  possible 
tbe  absolute  severance  from  the  prisoner  of  those, 
most  probable  to  be  his  one  link  with  life,  is  to 
commute  his  sentence  largely  to  a  death  in  a  life. 
Moreover,  there  seems  to  be  small  demand  for  such 
a  ground.     The  wife  of  the  prisoner  and  his  family 
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suffer  disgrace,  but  their  hardships  are  otherwise 
economic.  The  establishment  of  a  system  of  penal 
labor  and  payment  of  the  prisoners'  wages  to  his 
family  offers  more  promise  of  justice  to  all,  and  is 
more  conducive  to  social  stability  than  admission 
that  marriage  with  some  one  "running  wild"  m&y 
be  terminated  if  he  ever  "gets  caught."  Divorce  on 
this  one  ground  would  shortly  be  extended  to  divorce 
for  long  sentences,  and  finally,  as  in  the  U.S.A.,  for 
felony. 

We  would  oppose  this  ground  as  being  in  absolute 
variance  with  the  promise  contained  in  the  marriage 
vow,  and  as  being  absolutely  opposed  to  the  most 
modern  thought  and  best  social  treatment  of  the 
prisoner. 

Of  the  other  causes  frequently  discussed  as 
grounds  for  divorce,  namely,  incompatibility  of  tem- 
perament, mutual  consent,  disease  and  refusal  to 
perform  conjugal  duties,  we  dismiss  the  first  two 
as  too  ridiculously  opposed  to  the  preservation  of 
the  family  as  a  social  unit,  and  to  the  utter  over- 
throw of  our  social  order  to  merit  the  study  of  any 
but  those  who  are  admittedly  open  to  consideration 
of  the  doctrine  of  free  love  and  prepared  to  abrogate 
entirely  the  letter  and  spirit  of  Christian  doctrine. 
Such  a  body  as  the  Social  Service  Council  of  Canada 
can  but  record  its  absolute  condemnation  of  such 
a  suggestion  and  its  utter  and  continued  opposition 
to  any  such  proposals. 

The  question  of  the  existence  of  certain  diseases 
as  a  ground  for  divorce,  we  believe,  comes  under 
two  other  heads :  First,  medical  examination 
and  issuance  of  certificate  before  marriage  and  the 
prevention  by  a  higher  standard  of  social  life,  and 
by  legislation  of  the  possibilities  of  such  unsocial 
conduct  as  may  develop  them  after  marriage.  The 
developments  in  public  health,  and  the  probable  cure 
in  the  great  majority  of  eases  where  behavior  has  not 
made  them  chronic,  afford,  we  believe,  the  strongest 
arguments  for  patience,  attempted  rehabilitation  and 
reconciliation  where  a  cure  can  be  obtained.  This 
line  of  thought,  we  feel,  gives  greater  promise  of 
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a  solution  conducive  to  the  preservation  of  social  and. 
family  life,  than  the  admission  of  this  cause  as  a 
ground  for  divorce.  Where,  however,  such  diseases 
are  present,  at  the  time  of  marriage,  known  to  one 
party,  and  concealed  from  another,  and  where  no 
relationship  is  sustained  after  discovery,  especially 
if  the  disease  is  incurable,  we  feel  that  the  con- 
sideration of  admitting  a  plea  for  the  annulment  of 
the  contract  and  vow  undertaken  in  error  may  well 
be  considered  by  your  Committee. 

Refusal  to  perform  conjugal  duties  is  likewise 
a  su'bject  which  it  seems  may  be  considered  apart 
from  divorce.  It  may  be  just  ground  for  a  case  for 
the  restitution  of  conjugal  rights,  or  since  it  is 
directly  the  non-fulfilment  of  the  terms  of  the  mar- 
riage vow,  it  seems  a  just  and  proper  ground  for  a 
plea  for  the  annulment  of  the  marriage,  for  it  is  a 
directly  unchristian  repudiation  of  the  purpose  and 
vow  of  the  ceremony  of  marriage. 
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Chapter  IX 

SUMMARY 

Therefore,  it  would  seem  iueumbent  on  the  Social 
Service  Council  of  Canada  that  it  should  make  clear 
at  this  time  its  attitude  on  this  fundamental  social 
problem  and  should  state  its  determination  to  abide 
by  that  decision,  and  oppose  to  the  utmost  any 
attempt  to  make  divorce  in  Canada  easier  of  attain- 
ment. 

In  consideration  of  this  whole  question  of  divorce, 
some  principle  must  be  selected  and  endorsed  The 
problem  cannot  be  considered  as  one  in  which  thia 
or  that  individual  case  or  this  hundred  or  that  hun- 
dred group  of  cases  of  hardship  and  suffering  en- 
tailed by  the  impossibility  of  obtaining  divorce  can 
be  selected  as  justifying  change.  One  general  prin- 
ciple as  guiding  society  and  thought  must  be  estab- 
lished and  opposition  to  divorce  or  agitation  for  it, 
be  considered  in  the  measure  of  that  gauge.  Our 
State  is  not  Christian  in  its  citizenship  and,  there- 
fore, as  the  Minority  Report  of  the  British  Com- 
mission states,  we  cannot  translate  into  our  Statute 
canons  of  the  Church  or  teachings  of  the  Christ  as 
Buch  and  expect  submission  or  adherence  from  non- 
Christian  subjects.  But  it  is  in  the  State's  function 
to  legislate  for  the  good  of  the  whole  people  and 
therefore  to  be  guided  not  by  snatch  movements  of 
this  or  that  group,  not  by  conclusions  which  will 
satisfy  this  or  that  ill,  but  by  those  principles  which 
have  sufficed  through  centuries  of  time  which  con- 
form to  the  fullest  and  highest  wisdom  we  can  in- 
voke. "To  those,"  reads  the  Minority  report  (and 
they  form  the  great  majority  of  the  nation)  "who 
profess  allegiance  to  the  Christian  faith,  it  will  be 
almost  axiomatic  that  our  Lord's  teaching  as  to  the 
true  conditions  of  family  and  social  life  was  in- 
tended to  promote  the  general  welfare  of  the  world, 
and  has  for  all  Christian  people  a  pre-eminent 
authority  and  an  imperative  claim  to  their  loyal 
acceptance."  After  referring  to  exegetical  debate, 
the  Commission  says,  "All  are  agreed  that  GhrUt 
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Intended  to  proclaim  the  great  principle  that  mar- 
riage ought  to  be  indissoluble."  Experience,  his- 
tory, and  social  or  legislative  relaxation  from  this 
principle  can  adduce  no  body  of  fact  to  show  a 
higher  standard  of  social  ethics,  a  higher  type  of 
family  life,  or  greater  sanctity  for  the  marriage 
bond  resulting.  Rather,  from  the  days  of  the  Roman 
and  Grreek  Empire  the  reverse  is  true.  Easy  divorce 
has  in  every  case  brought  a  looseness  in  the  marriage 
bond,  a  laxity  in  observance  and  regard,  therefor, 
that  has  aroused  in  the  thinking  minds  of  the  nation 
the  desire  to  return  to  a  state  of  restraint,  the  attain- 
ment of  which  too  great  relaxation  and  too  easy 
custom  has  rendered  well  nigh  impossible.  In  Prance 
the  words  of  M.  Emile  Pauget  (Marriage  et  Union 
Jjibre-Ponsequive)  state  that  while  the  Act  of  1876 
does  not  permit  of  divorce  by  mutual  consent,  "nine- 
tenths  of  the  divorces  granted  annually  are  granted 
by  mutual  consent,"  and  again,  M.  Morigot-Thibault, 
in  "La  Femme  et  de  Divorce,"  states  that  the  very 
clause  in  the  Prench  Act  providing  for  cruelty  as  an 
extended  ground  of  divorce,  and  designed  for 
woman's  protection,  has  meant  her  coercion  "in  her 
husband's  cruelty  to  force  her  to  seek  separation," 
and  he  maintains  that  in  this  and  other  ways.  "Di- 
vorce is  always  of  itself  an  element  of  social  disor- 
ganization." The  words  of  President  Roosevelt  have 
already  been  quoted.  The  Mail  and  Empire  of  July 
23,  1921,  carrying  a  British  dispatch  regarding  the 
divorce  increase  there,  attributed  such  an  increase 
to  the  war  in  some  measure,  but  in  large  measure 
to  the  greater  facilities  provided  by  the  In  forma 
panperifl  proceedings,  established  in  1914.  The 
•General  iSecretary  of  the  National  L/eague  for  the 
Protection  of  the  Family  (U.S.A.),  is  quoted  as  writ- 
ing: "There  is  no  historical  ground  that  easy  divorce 
has  increased  social  purity  or  happiness,  but  that 
restlessness,  sexual  laxity,  temptation  to  other 
attachments,  corruption  of  home  atmosphere,  and 
selfishness,  instead  of  public  well-being,  cause  or 
accompany  these  social  evils."  Gilbert  Chesterton, 
in  "The  Superstition  of  Divorce,"  says:  "It  is  idle 
to  imagine  that  in  a  matter  where  great  forces  of 

96 


human  passion  must  always  be   pressing   with   all 
their  might  against   whatever  barriers  are  set  up 
that  those  barriers  can  be  permanently  in  a  position 
arbitrarily  chosen  with  no  better  reason  to  support 
them  than  the  supposed  condition  of  public  opinion 
at  the  moment  of  their  erection."     And  to  this  be 
added  that  the  Commission  did  not  seriously  con- 
sider  "mutual    consent"    and   "incompatibility    of 
temperament"  as  grounds  for  divorce,  because  there 
was  no  popular  demand  for  them.     Men  might  well 
be  asked,  "Is  the  state  in  England  (in  Canada  we 
might  substitute)  to  leave  a  position  of  comparative 
strictness  to  which  citizens  of  other  countries  appalled 
by  the  results  of  relaxation  are  vainly  endeavoring 
to  return?"  knowing  that  we    would    create     "a 
cheapening  effect  on  marriage  if  the  parties  calcu- 
lated that  in  contracting  the  union  there  would  be 
some  way  out  of  it."     This  evidence  is  all  against 
the  adoption  of  a  principle  of  legislation  for  relief 
of  certain  hardships  as  governing  our  procedure  re- 
garding divorce.    No  body  of  fact  has  been  adduced 
to  the  contrary,  for  though  argument  upon  argu- 
ment exists  as  to  why  divorce  should  be  recognized 
for  certain  causes  and  its  facilities  increased,  not 
a  statement  is  forthcoming  to  prove  that  where  such 
things  have  been  done,  the  sum  total  of  result  has 
benefitted  society.     In  the  words    of    the     British 
Minority,  a  change  "would  be  justified  if  it  were 
proved  that  present  restrictions  were  causing  great 
immorality  which  the  removal  of  those  restrictions 
would  reduce."     Certainly  this   cannot  be   proved 
to-day  from  Canadian  social  life.    There  is  a  decided 
increase  in  divorce,  but  that  there  is  a  general  de- 
mand for  it,  with  hardship,  or  with  wide  immorality 
rife,  from  refusal  of  the  demand  is  a  statement  that 
can   be   repudiated   without   debate,   Ave  believe   in 
every  part  of  Canada.     So  that  in  Canada,  in  1921, 
as  in  England,  in  1912,  we  might  say,  "The  ultimate 
question,    therefore,    the    question    which    must    be 
borne  in  mind  in  considering    the    difficulties     and 
hardships  which  a  high  ideal  of  marriage  inevitably 
involves,  is  whether  at  a  time  when  tendencies  dis- 
integrating family  life  are  strong,  when  in  America, 
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to  name  but  one  country,  where  divorce  has  been 
made  easier  and  wider,  there  i^  a  strong  reaction  in 
favor  of  greater  strictness,    the    State    of   England 
should  relax  its  marriage  laws  whether  it  ought  not 
grimly   to   maintain   them   at  least  at   the   present 
standard.     There  can  be  no  question  that  hitherto 
the  strength  of  English  social  life    has    been     the 
family,  the  home.     The  evidence  is  reassuring  that 
among  the  great  bulk  of  peo-ple,  especially  among 
the  middle  class  and  the  artisans,  the  obligations  of 
marriage  are  respected,  and  home  life  is  pure  and 
consistent.     There  can  be  little  question  that   the 
reason  for  this  state  of  things  is  the  general  social 
conviction  that  marriage  binds  those  who  enter  it 
for  'better  or  for  worse.     It  is  a  life-long  obligation 
with  all  the  sacrifice  which  such  an  obligation  in- 
volves.    Our  contention,  therefore,  is  that  the  State 
in  its  own  interest  should  maintain  and  not  relax 
the  standard  of  its  present  marriage  law.     It  is  in 
the  interest  of  the  State  to  strengthen  the  sense  of 
responsibility  in  entering  the  married  state  and  the 
willingness   of  mutual  sacrifice    in    continuing     it. 
Speafcing  of  the  tragedy  and  suffering  of  the  un- 
happy marriage,  the  Report  says:  "The  fallacy  we 
desire  to  deprecate  is  the  tacit  assumption  that  these 
ills  are  in  any  measure  due  to  the  lack  of  opportunity 
for  divorce.     The   causes   of  marriage   failure   are, 
speaking  generally,  the  lack  of  the  sense  of  responsi- 
bility in  entering  the  married  state  and  the  lack  of 
self-control,  self-sacrifice  and  the  sense  of  duty  in 
continuing  it    .    .    .    the  only  remedy  will  be  found 
.    .     .    in  such  influences  as  can  be  exerted  to  rouse 
the   conscience    and   stimulate   the   moral   sense   of 
the  nation."     And  this  cannot  he  served,  history 
and  experience  shows,  by  extension  of  the  grounds 
of  divorce,  for.  states  the  report,  "The  real  question 
at  issue  is  the  alternative  of  the  narrow  expediency 
of  trying  to  make  the  lot  of  certain  parties  concerned 
easier  and  happier  and   the  wider    expediency     of 
strengthening  the  family  life  against  influences  wbie'li 
are  threatening  its  strength  and  stability — the  effort 
to   promote  the  narrow  expediency  tends   to  defeat 
the    effort     to    promote     the    wider    expediency." 
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Further,  the  Report  states  that  "marriage,  should 
be  normally  life-long  and  indissoluble,  and  that 
marriage  should  be  dissoluble  on  grounds  which 
lend  themselves  to  'the  ea.sievst  collusion  and  which 
seems  necessarily  to  involve  the  right  of  either 
partner  to  put  an  end  to  it  at  will  are  contradictory 
propositions."  And  viewing  the  two,  we  as  Chris- 
tians, and  as  practical  workers  on  the  situation, 
must  admit  that  in  the  highest  interests  of  the  State 
and  its  preservation  marriage  should  be  "according 
to  God's  intention,  essentially  an  inviolable  contract, 
terminable  only  by  death." 

Recommendations. 

After  the  most  careful  consideration  of  the  facts 
of  this  study  we  would  recommend  to  the  Committee 
for  adoption  the  following  recommendations: 

Whereas — 

(1)  History  and  experience  have  shown  that  re- 
laxation of  marriaige  or  divorce  regulations,  how- 
ever sincerely  initiated,  have  been  unfailingly  accom- 
panied by  social  disorganization,  laxity  and  a  lower 
social  standard  towards  married  life  and  the  institu- 
tion of  the  family,  and  that  no  country  adopting 
divorce  law  reform  has  been  able  to  show  a  higher 
standard  of  social  or  family  life  as  a  result,  and 
That— 

(2)  Any  extension  of  the  grounds  of  divorce  has 
ultimately  'been  utilized  to  the  obtaining  of  divorce 
by  collusion,  thus  endangering  the  family  institution 
and  implicitly  tending  towards  a  tacit  acceptance 

of  free  love,  and  after  careful  study  we  believe  that 
the  vast  majority  of  divorces  are  sought  to  make 
possible  subsequent  remarriage,  and 

Whereas — 

Whenever  divorce  is  made  cheaper  it  immediately 
offers  itself  as  a  ready  solution  to  -matrimonial  diffi- 
culties where  otherwise  successful  reconciliation 
would  frequently  obtain,  and 

Whereas — 

In  the  era  following  on  the  war,  tremendous  forces 
are'  inevitably  aroused  and  wearing  at  the  historical 
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barriers  to  social  relaxation  and  preservation  and 
at  this  time  it  is  especially  necessary  to  re-assert  an 
ideal  of  lifelong  fidelity  to  the  marriage  bond,  which 
is  necessarily  weakened  by  the  assumption  of  its 
shattering  for  various  causes,  and 
Whereas — 

The  recognition  of  divorce  raises  the  question  of 
recognizing  the  shattering  of  a  state  and  contract 
created  by  two  beings  with  the  sanction  and  witness 
of  the  Church  and  the  State,  and  the  recognition  of 
divorce  calls  for  a  choice  between  the  acceptance 
of  two  principles,  the  one,  the  principle  of  dissolving 
such  a  contract  in  the  interests,  of  human  weak- 
nesses and  expediency  as  a  remedy,  to  the  results 
of  an  unfortunate  decision  and  contract,  and  em- 
powering the  parties  to  such  broken  contract  to  re- 
enter a  like  but  different  contract,  and  the  other 
the  principle  of  one  life-long  union  of  one  man  with 
one  woman,  for  better  or  for  worse,  recognized  by 
divine  and  human  law  as  binding  to  and  terminable 
by  death,  permissive  of  separation,  'but  never  of  dis- 
solution and  remarriage,  and 
Whereas — 

Whatever  the  exegetical  fact  of  interpolation  in 
the  Gospel  of  St.  Matthew,  Christians  who  look  to 
Christ's  teachings  as  the  embodiment  of  wisdom  and 
good  for  His  people  are  in  agreement  that  whether 
the  exception  in  the  Gospels  permitted  or  did  not 
permit  remarriage  in  this  one  case,  and  that  whether 
this  said  exception  was  or  was  not  a  concession  to 
the  historical  situation  existing.  Christ  offered  and 
taught  as  the  Ideal  for  His  people,  one  life-long,  in- 
dissoluble union,  terminable  only  at  death,  and 
Whereas — 

The  argument  of  hardships  incurred  and  sustained 
by  a  man  or  woman  obtaining  a  divorce  resolves 
into  a  selection  of  hardships  of  two  groups  (a) 
economic,  and  (b)  physical,  and  whereas  the  econ- 
omic hardships  may  be  met  satisfactorily  for  the 
beat  interests  of  the  social  group  by  alimony  or 
allowance  payments  for  the  children  and  the  pay- 
ment by  the  guilty  party  of  an  allowance  to  the  inno- 
cent,  together  with  the   independent  labor  of  the 

100 


p-arties,  which  we  cannot  accept  as  constituting  hard- 
ships, else  half  Canada  be  admitted  by  its  labor  to 
suffer  hardship  to-day,  and  the  argument  of  physical 
hardship  in  the  loss  of  companionship  must  in  t(he 
end  resolve  itself  into  a  claim  solely  on  the  basis 
of  sexual  morality,  since  all  other  companionship  is 
obtainable  outside  the  married  state,  and 
"WTiereas — 

As  Christians  it  is  our  responsibility  and  mission 
to  order  our  lives  in  keeping  with  the  Divine  Purpose 
and  Teaching,  and  as  citizens,  Christian  or  non- 
Christian,  it  is  our  responsibility  to  order  our  lives 
in  keeping  with  the  highest  good  of  the  race,  w'hich 
good  in  this  instance  history  seems  to  evidence  has 
been  best  served  by  the  observance  of  this  same  Ideal 
set  up  by  Christ. 
Be  It  Resolved — 

1.  That  this  Social  Service  Council  of  Canada  ex- 
presses as  its  belief  the  acceptance  of  the  Divine 
Ideal  of  the  life-long  and  indissoluble  union  of  one 
man  with  one  woman,  for  better  or  for  worse,  ter- 
minable by  death  alone,  as  binding  marriage  in  Can- 
ada to-day, 

2.  That  in  preservation  of  this  Ideal  unqualified  op- 
position alone  can  be  shown  towards  any  suggestion 
or  action  that  would  tend  to  substitute  for  general 
assumption  of  this  Ideal,  in  the  law  or  custom  of 
Canada  or  any  province  thereof,  the  opposed  general 
assumption  that  divorce  was  recognized  and  possible 
of  attainment  by  mere  request  for  the  application 
of  the  law,  and 

3.  That  while  recognizing-  the  existence  of  eases  of 
hardship  and  cruelty  from  unfortunate  marriage, 
this  Council  declares  that  in  keeping  with  this  Ideal 
relief  should  be  sought  in  Judicial  separation  or  a 
divorce  that  does  not  carry  the  right  of  remarriage, 
and  further  declares  as  its  belief  that  not  only  is 
this  solution  in  keeping  with  this  Ideal,  but  that  it 
will  better  serve  the  interests  of  society  and  the 
preservation  of  the  family  as  an  institution.  (Not 
endorsed  by  the  Council  of  Canada). 

4.  Wlierefore  tlii.s  Council  will  oppose  any  muvetnent 
to  extend  the  grounds  of  divorce  in  Canada;  and 
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any  movement  to  increase  the  facilities  of  divorce 
where  the  general  law  does  not  assume  divorce,  and 
will  endeavor  by  educational  effort  to  seek  the  fur- 
therance of  the  Christian  Ideal  of  marriage  through- 
OTit  Canada, 

Adopted  by  the  Committee  on  the  Family  and  sent 
forward  for  endorsation  by  the  Council. 

NOTE:  When  this  report  was  presented  to  the  Social  Service  Council 
of  Canada,  at  its  annual  meeting,  in  Winnipeg,  January,  1922,  Resolutions 
1,  2  and  4  were  adopted,  but  Resolution  3,  after  discussion,  was  referred 
back  to  be  sent  down  to  all  units  in  the  Council,  to  obtain  their  opinion 
thereon,  as  the  basis  of  action  at  the  next  annual  meeting.  Consequently 
Resolutions  1,  2  and  4  only,  have  received  the  endorsation  of  the  Social 
Service  Council  of  Canada. 
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APPENDIX 
I 

LEGAL  SEPARATION. 
ONTARIO. 

In  Englfind  before  the  passing  of  the  Divorce  Act  in 
1857.  separation  from  bed  and  board,  now  kno\ATi  as 
"judicial  separation."  was  granted  by  the  Ecclesi- 
astical Courts,  but  the  dissolution  of  the  marriage  tie 
could  only  be  obtained  by  a  special  act  of  Parliament. 

The  law  of  Ontario  is  ba.«:ed  on  the  English  Common 
Law  and  Statute  Law  as  it  existed  on  the  14th  day  of 
October.  1782.  and  consequently,  the  English  Statute 
Law  has  no  application  in  this  Province. 

The  jurisdiction  of  our  Provincial  Courts  as  at 
present  constituted,  is  shortlv  stated  in  the  Judicature 
Act  fR.S.O.  1807,  Ch.  51,  Section  34):  "The  Court 
shall  have  jurisdiction  to  grant  alimony  to  any  wife 
who  would  be  entitled  to  alimony  by  the  law  of  Eng- 
land or  to  any  ^Wfe  who  would  be  entitled  by  the  law 
of  England  to  a  divorce  and  to  alimony  as  an  incident 
thereto,  or  to  any  wife  ivhose  husband  lives  separate 
from  her  without  any  sufficient  cause,  and  under  cir- 
cumstances which  would  entitle  her  by  the  law  of 
England  to  a  decree  for  restitution  of  conjugal  rights; 
and  alimonj^  when  granted  shall  continue  until  further 
order  of  the  Court." 

It  is  important  to  note,  however,  that  even  before 
Confederation,  the  Courts  of  Eng*land  had  come  to 
recognize  the  binding  effect  of  a  Separation  Agree- 
ment, which  provides  for  maintenance  of  the  wife,  and 
to  give  effect  to  such  an  agreement  as  a  bar  to  an 
action  for  Judicial  Separation  (Hunt  vs  Hunt  4  DeG., 
F.  &  J.  221).  This  case  has  been  followed  in  Ontario. 
(Fremont  vs  Fremont  26  O.L.R.  6). 

The  rcisnlt  is  that  the  action  for  Judicial  Separation 
has  ceased  to  be  resorted  to  in  Ontario  except  for  the 
purpose  of  o1)taining  alimony. 

The  grounds  upon  which  the  Supreme  Court  of 
Ontario  will  grant  alimony,  however,  remain  the  same 
as  the  grounds  upon  which  the  Courts  of  England 
would  grant  Judicial  Separation  previous  to  1857, 
except  that  desertion  is  now  a  sufficient  ground  for 
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alimony  where  the  wife  has  not  been  guiltj'  of  cruelty 
or  adultery. 

The  causes  for  which  alimon}^  will  be  granted  in 
Ontario  are:  Adultery,  cruelty,  or  desertion,  or  any 
combination  of  these  offences. 

The  rules  of  evidence  for  establishing  the  Plaintiff's 
case  are  the  same  as  in  Divorce  Proceedings.  If  the 
Plaintiff  has  been  guilty  of  cruelty  or  adultery,  ali- 
mony will  not  be  awarded. 

Cruelty  has  been  defined  to  mean  "Reasonable  ap- 
prehension of  bodily  hurt,  not  merely  an  apprehension 
arising  from  an  exquisite  or  diseased  sensibility  of 
mind."  This  does  not  exclude  a  course  of  persistent 
ill-treatment,  though  not  amounting  to  personal 
violence,  but  the  person  complaining  must  not  be  the 
author  of  his  or  her  own  -wrong. 

The  rules  of  Court  also  provide  for  interim  alimony 
and  disbursements  if  the  Plaintiff  is  in  such  circum- 
stances to  require  it.  The  amount  of  both  interim 
and  permanent  alimony  is  dependent  upon  the  means 
of  the  husband.  In  England  the  rule  is  that  the  wife 
is  entitled  for  permanent  alimony  to  one-third  of  the 
income  of  the  property  of  the  husband,  calculated  at 
4%.  There  is,  however,  no  such  rule  here;  the 
amount  is  left  to  the  discretion  of  the  Court. 

QUEBEC. 

In  the  Province  of  Quebec  Divorce  is  not  permis- 
sible, marriage  being  by  the  law  of  that  Province 
indissoluble — for  any  cause.  But  the  Superior 
Court  of  that  Province  has  ji^T^i^'diction  to  adjudge 
separation  from  bed  and  board ;  but  this  does  not 
dissolve  the  marriage  tie;  and  neither  husband  »or 
wife  can  contract  a  new  marriage  while  both  are 
living. 

Separation  from  bed  and  board  relieves  the  husband 
from  the  obligation  of  receiving  his  wife  and  the  wife 
from  that  of  living  with  her  husband:  and  she  can 
chnosp  Another  rlomicile  than  that  of  her  liusband. 
Separation  from  bed  and  board  carries  with  it  sep- 
aration of  property.  This  separation  can  only  be 
demanded  for  specific  causes;  it  cannot  be  based  on  the 
mutual  consent  of  the  parties. 
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The  grounds  for  so()aration  are  adultery,  outrage, 
ill-usage  or  grievous  insult  committed  by  one  towards 
the  other,  the  sufficiency  of  which  is  left  to  the  discre- 
tion of  the  Court  in  each  case. 

The  right  of  action  is  extinguished  by  reconciliation 
before  or  after  action  brought. 

Whether  the  wife  be  p'laintiiT  or  defendant  she  may 
demand  an  alimentary  allowance  in  proportion  to  her 
wants  and  the  means  of  her  husband;  the  amount  is 
fixed  by  the  Court. 

Space  forbids  details  of  the  rights  of  the  w'ife  in 
regard  to  her  property,  dowry,  etc..  after  separation 
duly  promised  and  executed. 

So  strong  is  the  feeling  in  the  Province  of  Quebec 
against  divorce  that  members  of  the  House  of  Com- 
mons and  of  the  Senate  have  strenuously  resisted  ap- 
plications to  the  Senate  from  that  Province. 


ELSEWHERE  IN  CANADA. 

Judicial  Separation  \fk  granted  in  Alberta.  British 
Columbia.  Manitoba,  New  Brunswick  and  Nova 
Scotia  for  the  same  reasons  as  exist  in  England, 
namely  adultery,  unnatural  practices,  cruelty,  deser- 
tion for  two  years  or  upwards.  Cases  in  such  suits  are 
brought  of  course  before  the  Court  having  jurisdiction 
in  divorce.  Jurisdiction  in  this  matter  as  in  divorce 
was  conferred  on  these  courts,  either  by  the  creation 
of  the  courts  on  the  model  of  the  English  system  or 
as  in  the  newer  Provinces,  by  inheritance  of  the  Eng- 
lish Statute  Law. 


II 

NULLITY  OF  MARRIAGE 

In  Canada  generally  a  marriage  is  void  if  it  is 

(a)  Bigamous. 

(h)  If  either  party  is  under  age  (in  Ontario  under 
14 — this  age  varies  in  the  Provinces)  unless  the  mar- 
riage is'  to  prevent  illegitimacy. 

(o)   If  either  party  is  an  idiot. 

(d)  If  insanity  existed  at  the  time  of  the  ceremony 
of  marriage.     Unless  the   individual  has  previously 
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been  found  in,sane  bj-  a  Coimiiission,  a  marriage  con- 
tracted in  a  lucid  interval  is  valid. 

(e)  Under  certain  circumstances  drunkenness  at 
the  time  of  marriage.  The  marriage  is  voidable,  that 
is,  may  be  inquired  into  and  set  aside  upon  proceed- 
ings being  initiated  by  one  party  to  the  marriage  when 
brought  within  the  life  time  of  the  other  party  if : — 

(a)  Tmpofency  (xist,  if  the  plea  is  entered  within  a 
reasonable  time  (in  Quebec  within  three  years)  and  of 
course  within  the  lifetime  of  the  other  party — but 
neither  party  to  the  marriage  contract  may  set  up  his 
or  her  own  impoteney  as  the  basis  of  a  plea  for  dissolu- 
tion. 

fb)  Consifnt  of  the  parties  was  not  regularly  ob- 
tained, that  is.  if  the  marriage  was  entered  into  under 
error,  fraud  or  duress  by  either  party.  Error  as 
defined  herein  may  be  of  person  only — error  of  condi- 
tion, fortune  or  quality  does  not  sustain. 

Fraud  can  be  admitted  only  in  the  case  of  adult.«;.  in 
respect  to  the  essentials  of  the  marriage  contract  (such 
as  misrepresentation  of  the  conjugal  state  or  sex),  and 
not  in  the  accidentals.  Relief  cannot  be  obtained  if 
the  fraud  is  on  the  part  of  a  third  party.  If  the  per- 
son defrauded  is  an  infant  (that  is.  under  21  years  of 
age)  this  plea  is  especially  considered). 

Duress  or  force,  either  mental  or  physical,  will 
suffice  as  a  ground  of  nullity. 

(Tn  Quebec  this  cause  cannot  be  pleaded  unless-ap- 
plication  be  made  within  .six  months  of  cohabitation 
and  immediately  after  acquiring  full  liberty  or  imme- 
diately after  learning  of  the  error.) 

(c)  Consonguwity  exist.  A  marriage  contracted 
within  the  direct  line  of  ancestry  or  descendants  is  ab- 
.colutely  unlawful  and  may  be  set  aside  by  an  annul- 
ment decree.  Likewise  marriage  into  collateral  rela- 
tionship is  forbidden  within  the  third  degree. 

(d)  Affinitjf.  The  relation.ship  established  by  ^Mar- 
riage  is  a  bar  to  the  same  degree  as  consanguinity  ex- 
cept in  thp  case  of  the  marriage  of  a  man  with  his  de- 
ceased wife's  sister  or  deceased  wife's  niece,  with  re- 
spect to  which  the  Parliament  of  Canada  legislated  in 
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1882  and  in  18!)0  respectively.     This  prohil)ition  ex- 
tends to  the  half-blood  and  illef;itiinate  relationships. 

It  should  be  noted  here  that  all  marriages  prohibited 
between  relatives  remain  voidat)le  or  unsettled  during^ 
the  life-time  of  the  parties  by  proceedings  taken  by 
either  during  the  life-time  of  the  other. 

(e)  Spiritual  or  official  relatio)}. 'ships.  This  clause 
applies  only  in  Quebec. 

(f)  Annulment  for  religious  grounds-  The  Ne 
Temere  decree  brought  into  sudden  prominence  in  the 
rest  of  Canada,  an  issue  long  debated  in  the  Province 
of  Quebec,  namely,  whether  the  marriage  of  two  Roman 
Catholics  or  of  a  Roman  Catholic  with  a  Protest- 
ant not  recognized  by  the  ecclesiastical  law  of  Ihe 
Roman  Catholic  Church  unless  performed  by  a  Roman 
Catholic  priest,  thereby  ceased  to  be  legally 
Dinding  on  the  parties,  and  consequently  capable  of 
civil  annulment.  A  test  case  was  carried  l3efore  the 
Supreme  Court  and  to  the  Privy  Council.  The  deci- 
sion rendered  in  1921  by  the  Privy  Council  finally  ad- 
judged such  marriages  to  he  legal  and  binding  on  the 
ground  that  the  doctrinal  prohibitions  of  any  Church 
were  binding  only  on  the  consciences  of  the  coumuini- 
cants  of  that  Church,  and  not  on  the  civil  court<s  of  the 
country,  and  that  marriage  .so  contracted  in  the  Prov- 
ince of  Quebec  before  a  competent  officer,  whether 
Protestant  or  Romanist,  was  valid  and  indissoluble. 

(g)  Annulment  of  the  marriage  of  minors  of  a  legal 
age  to  marry  but  married  without  the  consent  of  their 
parents  or  guardians,  is  possible. 

(1)  In  Ontario  (age  18)  if  the  parties  have  not  lived 
together  as  man  and  wife,  and  if  action  is  brought  be- 
fore the  party  in  question  is  nineteen.  (This  action 
may  be  brought  in  the  Supreme  Court  of  Ontario,  since 
the  age  limit  is  fixed  by  Provincial  law.) 

(2)  In  Quebec  if  the  action  is  brought  within  six 
months  and  then  only  by  the  persons  whose  consent 
was  required. 

(3)  The  other  provinces,  while  having  laws  tending 
to  prevent  the  marriage  of  minors  without  consent  of 
the  necessary  parties,  have  no  legislation  affecting 
their  status  once  the  contract  is  formed. 
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